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GUY X. HELVEIUXG VS. WILLIAM ERNEST SEATREE 

1 Docket No. 22094 

l 

William Ernest Seatree, petitioner 

i 

v. 

Commissioner of Internal Revenue, respondent 
Appearances: 

For taxpayer: Wm. Merrick Parker, Esq., Edward iB. Burling, 
Esq., Dean Achison, Esq. 

For Comm’r. John D. Foley, Esq. 

Docket entries 

1926 

Dec. 23—Petition received and filed. Taxpayer notified; 

“ 24—Copv of petition served on general counsel. 

1927 

Feb. 23—Answer filed by general counsel. 

Mar. 23—Copv of answer served on taxpayer. General (Calendar. 

1929 

Mar. 6 —Hearing set April 15, 1929. 

Apr. 1—Motion to place on the Reserve Calendar filed by taxpayer. 
Granted April 3, 1929. 

1930 

Dec. 5—Hearing set Februarv 16, 1931. 

1931 

Jan. 6—Motion for continuance to Feb. 24, 1931, filed by taxpayer. 
1/7/31 granted to 2/24/31. 

Feb. 10—Motion to consolidate with docket 33640 for heading 3/23/31 
filed by taxpayer. 

“ 12—Motion granted. 

“ 17—Motion to transfer to the New York City Circuit Calendar 

filed by taxpayer. 2/19/31 granted. 

Apr. 16—Hearing set June 29, 1931, at New York. 

Jun. 15—Notice of the appearance of Wm. Merrick Parker as counsel 
for taxpayer filed. 

“ 29—Hearing had before Mr. Goodrich, Div. 11, Ion merits. 

Consolidated with 33640 for hearing and decision. 
Stipulation of facts filed. Briefs due in 60 days. 

Jul. 9—Transcript of hearing of June 29, 1931, filed. 

Aug. 2S—Brief filed by taxpayer. 

Sep. 9—Brief filed by general counsel. 

Oct. 8—Replv brief filed bv taxpayer. 

A V k/ A v 

1932 1 . . 
Jan. 27—Findings of fact and opinion rendered, Mr. Goodrich, Div. 

11. Judgment will be entered under rule 50. j 

Feb. S—Motion for further hearing filed by taxpayer. 2/24/32 

denied. 

Apr. 1—Order vacating order of 2/24/32 granting motiorj of 1/27/32 
restoring case to General Calendar and vacating consoli¬ 
dation with docket 33640 for the purpose of the rehearing 
entered. 
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1933 

Feb. 3—Stipulation of facts filed. 

“ 3—Memorandum for petitioner filed. 

Apr. 1—Memorandum opinion rendered, Mr. Goodrich, Div. 11. 
Judgment will be entered under rule 50. 

2 1933 

Jul. 13—Notice of settlement filed by general counsel. 

Jul. 17—Hearing set for August 2, 1933, on settlement. 

“ 20—Consent to settlement filed by taxpayer. 

“ 29—Decision entered, Mr. Goodrich, Div. 11. 

Oct. 17—Petition for review by Court of Appeals for the District of 
Columbia with assignments of error filed by general 
counsel. 

“ 17—Proof of service filed bv general counsel. 

Nov. 27—Praecipe filed with proof of service thereon. 

“ 27—Agreed statement of evidence lodged. 

“ 2S—Agreed statement of evidence approved and ordered filed. 
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GUY T. HELYERIXG VS. WILLIAM ERNEST SEATREE 

i 

Docket No. 33640 

William Ernest Seatree, petitioner 

7 i 

v. J 

Commissioner of Internal Revenue, respondent 


Appearances: 

For taxpayer: Edward B. Burling, Esq., Win. Merrick Parker, Esq. 
For Comm’r.: John D. Foley, Esq. 


Docket entries 


1928 


Jan. 6—Petition received and filed. Taxpayer notified. (Fee paid.) 

“ 7—Copy of petition served on general counsel. 

Mar. 7—Answer filed bv general counsel. 

9—Copv of answer served on taxpayer. General counsel. 
1929 


n 


Apr. 1—Motion to place on the Reserve Calendar filed by j taxpayer. 
4/3/29 granted. 

1930 

Dec. 26—Hearing set March 19, 1931. 

1931 

Feb. 10—Motion to consolidate with docket 22094 for hearing March 
23, 1931, filed by taxpayer. 

“ 12—Motion granted. 

“ 17—Motion to transfer to the New York City Circuit Calendar 

filed by taxpayer. 2/19/31 granted. 

Apr. 16—Hearing set June 29, 1931, New York. 

Jun. 15—Notice of appearance of Win. Merrick Parker is counsel 
for taxpayer filed. 

“ 29—Hearing had before Mr. Goodrich on merits. Consolidated 

with docket 22094. Stipulation of facts filei. Briefs 
due in 60 days. 

Jul. 9—Transcript of hearing of June 29, 1921, filed. 

Aug. 28—Brief filed by taxpayer. 

Sep. 9—Brief filed by general counsel. 

Oct. 8—Replv brief filed bv taxpayer. 

1932 * ~ !. . 
Jan. 27—Findings of fact and opinion rendered, Mr. GoodHch, Div. 

11. Judgment will be entered under rule 50. 

1933 " | 

Jul. 13—Notice of settlement filed by general counsel. 

“ 17—Hearing set August 2, 1933, on settlement. 

“ 20—Consent to settlement filed by taxpayer. 

“ 29—Decision entered, Mr. Goodrich, Div. 11. 

Oct. 17—Petition for review by Court of Appeals of the District of 
Columbia with assignments of error filed b^ general 
counsel. 

“ 17—Proof of service filed by general counsel. 

Nov. 27—Praecipe of record filed with proof of service thereon. 

“ 27—Agreed statement of evidence lodged. j 

“ 28—Agreed statement of evidence approved and ordered filed. 
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United States Board of Tax Appeals 
Docket No. 22094 

William Ernest Seatree. petitioner 

Vs. 

Commissioner of Internal Revenue, respondent 

Filed Dec. 23. 1926 


The above-named petitioner hereby petitions for a redetermina¬ 
tion of the deficiency set forth bv the Commissioner of Internal 

• • 

Revenue in his notice of deficiency—IT : PA : 3-60D-JHJ—dated 
October 29. 1920. and as a basis of his proceedings alleges as follows: 


I 

The petitioner is an individual, a citizen of the United States, 
and resides at 47 Avenue de FOpera. Paris. France. 

II 

The notice of deficiency (a copy of which is attached and marked 
“Exhibit A") was mailed to the petitioner on October 29. 1920. 

III 

The taxes in controversy are income taxes for the calendar year 
1922 and for $10,956.1)9. 


o 


IV 


The determination of tax set forth in said notice of deficiency is 
based upon the following errors: 

(1) The Commissioner erred in including in the taxable income of 
petitioner for the year 1922 the amount of $22,878.30 paid bv Price. 
W aterhouse <£ Company to the Equitable Trust Company, trustee, 
since no part of said amount was income of the petitioner for the 
said year or anv other vear. 

(2) The Commissioner erred in treating? the amount of $9,098.40 
paid to petitioner by Price. Waterhouse & Company in the year 1922 
as income derived from partnership profits and in subjecting? one 
half thereof to the surtax rates in effect for the vear 1921. instead 
of treating? the said amount as interest received in the vear 1922. 


V 

The facts upon which the petitioner relies as the basis of this pro¬ 
ceeding? are as follows: 

(1) On and for many years prior to July 1, 1920. the petitioner 
was a member of a partnership engaged in the practice of account¬ 
ancy on the continent of North America and in the West Indies 
under the name and style of Price. Waterhouse & Company. 
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(2) On July 1 . 1920. new articles of partnership were |duly exe¬ 
cuted by petitioner and the other members of the said partnership. 
Tiie said articles of partnership executed July 1 . 1920, so far as here 
relevant, provided as follows: 

0 “Article I, Section 4. In ail matters relating to the partner¬ 

ship business and affairs the decision of the holders of a 
majority of the shares in the partnership (except as iotherwise 
herein provided) shall be conclusive upon and bind all thej partners, 
provided, however, that nothing in this section containecjl shall be 
held to authorize such majority to make any changes in this inden¬ 
ture. other than with respect to said Seatree pursuant to the provi¬ 
sions of section 0 of article VII hereof, or to make any radical 
departure in the manner of conducting the business of tin? partner¬ 
ship.** 

“Article IV. Section 1 . Any of the parties of the fir^t. second, 
third, fourth, fifth, and seventh parts may retire from the partner¬ 
ship on June 30 in any year, on giving to the other partners, at 
the principal office of the partnership in the City of New York, 
not less than twelve calendar months* written notice of hisj intended 
retirement. Upon the death or retirement of said Dickinson, the 
party of the sixth part, the person nominated and appointed by 
London, by an instrument in writing with the written asseijit of such 
person, shall be and become the party of the sixth part hereto. Any 
of the other partners may retire on June 30, 1927, or on any June 30 
thereafter, upon giving not less than twenty-four calendar months’ 
written notice of his intended retirement. On the expiratihn of any 
such notice, or in the event of the death of any of the partners (other 
than said Dickinson or his successor or successors) at any jtime dur¬ 
ing the partnership, there shall be paid bv the partnership (in the 
manner hereinafter provided), to such retiring partner or to the 
representatives of such deceased partner, as the case may be. in full 
satisfaction of his interest in the partnership, its capital ;pid prop¬ 
erty, the amount of his capital contributed to the partnership (paid 
in as in the capital and shares agreement provided), and anjy unpaid 
interest thereon at the rate of seven per centum per annum tq the date 
of his retirement or death, and his share in the profits of thej partner¬ 
ship as hereinafter set forth, after deducting the amount of any 
claim which the partnership may have against him or lqs estate: 
provided, however, that in the case of a partner retiring jas afore¬ 
said the total amount so to be paid to him shall be redujeed by a 
sum equal to three thousand dollars ($3,000) per share on the number 
of shares in the partnership owned by him, unless he shall give 
7 a written undertaking not to practice as an accountant on the 
continent of North America and in the West Indies for a 
period of seven years from and after the date of such retirement: and 
provided also that any such retiring partner who shall |not give 
such an undertaking, and from the amount to be paid to whom such 
sum of three thousand ($3,000) per share shall be deducted, shall 
be at libertv to carrv on business anywhere in any name or names 
other than that under which the business of the partnership shall 
then be conducted; provided, however, that the name or style under 
which he shall so carrv on business, if conducted under a j name or 


6 


Gl’Y T. HELVERING VS. WILLIAM ERNEST SEATREE 


style other than the names of the partners therein, shall not include 
the name Price or the name Waterhouse. 

“ Section 2. In consideration of the rearrangement and readjust¬ 
ment effected by this indenture and the capital and shares agreement, 
the parties of the first, second, third, fourth, fifth, and seventh 
parts, respectively, or their several respective legal representatives, 
as the case mav be. shall be entitled, in each of the three vears (com- 
mencing on July 1) next immediately following his death or re¬ 
tirement. to receive from the partnership, in addition to the other 
amounts which shall be payable to him as in this article provided, 
a portion of the 1 profits of the partnership for each of such three 
years as if he were the owner of shares in the partnership, in addi¬ 
tion to the shares of the continuing partners, as follows: 

In the <"ise of said May_6 shares 

.Webster_ 4 

.Sea tree__4 

.Sterrett_4 

. I terser_ 2 ** arul 

“ .Rrodie_2 

Such payments shall be made to such retiring partner, or to his legal 
representatives as the case may be. at the same time that profits for 
each of such three years, when determined, shall be paid to the 
continuing partners." 

** Section “>. The amounts payable under the preceding sections 
of this article upon tile retirement of a partner by death or otherwise 
shall be paid, except as provided in section 2 . at the times and in the 
manner following, that is to say: 

8 -(a) The amount that shall be payable on account of the 

capital of such retiring or deceased partner shall be paid bv 
four equal installments at the expiration of six. twelve, eighteen, and 
twenty-four months from the date of his retirement or death, with 
interest on the unpaid installments from the date of his retirement or 
death until payment thereof at the rate of seven per centum per 
annum: provided, however, that the partnership may anticipate any 
such payment or payments upon giving at least one month's written 
notice of intention so to do. 

**(b) Any sum that may appear from the accounts of the partner¬ 
ship to be due to such retiring or deceased partner at the date of his 
retirement or death for interest on his share in the capital and for 
his share of profits shall be paid as soon as conveniently may be by 
installments at the times when the continuing or surviving partners 
make their usual drawings. Such profits shall be calculated to the 
date of retirement, or to the oOth dav of June following such death, 
as the cast* may be. The legal or personal representatives of a 
deceased partner shall be bound by any annual or special account 
prepared by the partnership in the usual manner, and shall be 
excluded from examining the partnership books." 

“Section 6 . The retirement of a partner (by death or otherwise) 
shall not effect a dissolution or termination of the partnership, except 
as to the partner who shall so retire." 

“Article VII, Section (>. So long as any member of the partner¬ 
ship shall continue as such he shall not carry on or be concerned or 
interested directlv or indireetlv in the business of accountant in 
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I 

any of the countries to which the partnership extends except on 
account of and for the benefit of the partnership, and j none of the 
parties hereto other than said Dickinson shall engage in or undertake 
any other trade or business in any part of the world, or!the business 
of an accountant in any part of the world other than t;he countries 
to which the partnership extends, except as in this indenture pro¬ 
vided. The partners other than said Dickinson shall }it all times, 
subject to the usual vacations, devote the whole df their time 
0 and attention to the partnership business and diligently and 
faithfully employ themselves therein and carry pn the same 
for the greatest advantage of the partnership, and without salary 
or compensation for his services other than as hereinbefore provided. 
Said Dickinson shall not be required to attend to said business 
to any extent greater than he shall think necessary and proper. 
Nothing in this section contained shall prevent any partner from 
being a member of any associated or allied firm and frtjnn devoting 
so much of his time and attention as mav be necessary to such busi- 
ness. It being contemplated that said Seatree, part pf the third 
part, may become a partner in an associated firm conducting business 
on the Continent of Europe, it is hereby agreed that apy modifica¬ 
tion of this indenture as regards said Seatree. approved in writing 
by him and bv a majority of the executive committee, shlill be bind¬ 
ing on all the partners.” 

(3) Prior to July 1, 1920. the petitioner had under consideration 
his retirement from the American partnership of Price, jWaterhouse 
<!c Company and his becoming the senior active partner! of another 
partnership engaged in the practice of accountancy on the Continent 
of Europe with headquarters in Paris, and doing business under the 
name and style of Price, Waterhouse Company. The fact that 
petitioner was considering this change was known toj the other 
parties entering into the agreement dated July 1. 1920 at the time 
said agreement was made. 

(4) In the latter part of the year 1920. petitioner completed his 
negotiations with the continental partnership, and also ejntered into 
an agreement with the other members of the American partnership 
who had executed the articles of partnership dated July 1, 1920. 

By said agreement, it was provided as follows: 

10 (a) That the petitioner was to remain a member of the 

American partnership of Price, Waterhouse & Company up 
to and including June 30, 1921, during which time petitioner might 
go to France and become also a member of the continental partner¬ 
ship of Price, Waterhouse & Company; and 

(b) That on and after July 1, 1921, the petitioner should retire 
from and cease to be a member of the American partnership of 
Price. Waterhouse & Company; and 

(c) That petitioner might transfer any and all of his rights under 
article IV. section 2, of the agreement executed July 1,] 1920 to a 
trustee for the benefit of petitioner’s daughters. " j 

(5) In the year 1921 the petitioner went to France apd became 
the senior active member of the continental partnership of Price, 
Waterhouse & Company. On June 30, 1921, the petitioner retired 
from and ceased to be a member of the American partnership of 
Price, Waterhouse & Company. 

30S64—34-2 
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(6) After July jl. 1921. the American partnership of Price, Water- 
house & Company paid to petitioner from time to time, in accordance 
with the provisions of article IV, section 1, and article IV. section 5, 
of the articles of partnership dated July 1, 1920, the capital sum 
which at the date of his retirement stood to the credit of the pe¬ 
titioner with said partnership, with interest thereon, the last of 

such payments being made on April 30. 1923. In the year 1922 

11 the interest paid by said partnership to the petitioner 
amounted to the sum of $9,098.40. 

(7) The petitioner on June 29, 1922 executed a deed of trust, a 
copy of which is attached hereto as exhibit B, and made a part 
hereof, by which all rights of jH‘titioner of whatever character under 
article IV. section 2. of the said agreement executed Julv 1. 1920, 
were transferred to the Equitable Trust Company in trust for peti¬ 
tioner's daughters. The said deed of trust was irrevocable and trans¬ 
ferred any and all rights of ]>etitioner under the said article and 
section. 

(8) The petitioner and the Equitable Trust Company notified the 
remaining partners of the American partnership of Price, Water- 
house & Company of the execution of the deed of trust dated June 

29. 1922. pursuant to the plan theretofore announced by the peti¬ 
tioner to the continuing partners in Price, Waterhouse & Company 
and assented to bv them. 

(9) As provided in article VII, section 8. of the said articles of 
partnership executed July 1, 1920. the accounts of the said American 
partnership of Price. Waterhouse & Company were taken as of June 

30. 1921. and on every subsequent 30th day of June. During the said 
fiscal vear ending June 30, 1921, and each fiscal vear thereafter, the 
books of tlie said partnership were kept, and the accounts of the said 
partnership were stated, and the profits of the said partnership were 
determined upon an accrual basis of accounting, all fees earned being 

included in income whether billed or collected or not. 

12 (10) Subsequent to July 1, 1921, and during the calendar 
year 1921. the said American partnership of Price, Water- 

house & Company paid to petitioner the balance of profits due to 
him in respect of his interest in the said partnership, including all 
fees earned prior to that date whether or not collected, and such 
sums were duly reported bv the taxpayer in his income-tax return 
for 1921. 

(11) An amount equal to four (4) shares of the profits of the said 
American partnership of Price. Waterhouse & Company for the fiscal 
year ending June 30. 1922 was $22,378.30. 

(12) The said American partnership of Price. Waterhouse & Com¬ 
pany in accordance with the said deed of trust executed by the peti¬ 
tioner on June 20, 1922 and notice thereof to said partnership paid 
to the Equitable Trust Company of New York the following amounts 
upon the dates set opposite each amount: 


July 2T>. 1922_$17.97S.30 

October 24. 1922_ 1.600.00 

March 3. 1923_ 2.S00.00 


Total_ 22. 37S. 30 

Said amounts were reported by such trustee in its income-tax 
returns. 
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(13) The Commissioner in determining petitioner's! taxable in¬ 
come for the calendar year 1922 increased said income as reported 
by petitioner in the amount of $22,378.30 on account j of the said 
payments referred to in paragraph (12) above, and taxed one half 
of said amount at the surtax rates in effect for the year 1921, and 
one half of said amount at the surtax rates in effect for the year 
1922. | 

13 (14) The Commissioner in determining petitioner’s income 
taxes for the calendar year 1922 taxed the amount!of $9,098.40 

referred to in paragraph (6) above, one half at the surtax rates 
in effect for the year 1921, and one half at surtax rates in effect for 
the year 1922. 

Wherefore the petitioner prays that this Board may hjear the pro¬ 
ceeding and determine: 

(1) That the deficiency as determined by the Commissioner in his 
notice of deficiency be disallowed. 

(2) That the amount of $22,378.30 paid by Price, Waterhouse & 
Company to the Equitable Trust Company, trustee, in the year 1922 
was not income to petitioner and should not be included in peti¬ 
tioner’s taxable income for the said year. 

(3) That the amount of $9,098.40 paid by Price, Waterhouse & 

Company to petitioner in the year 1922 was interest and not partner¬ 
ship profits, and should be taxed at the rates provided for the year 
1922. j 

(4) That the petitioner may have such other and further relief 

as is in accordance with law. j 

(Signed) Edward B. Burling^ 

Dean Acheson, 

Counsel for Taxpayer* 

JfOl Union Trust Building , Washington, D.C. 

14 State of Pennsylvania, 

County of Philadelphia , ss: 

Francis P. Byerly, being duly sworn, deposes and says that he is 
the duly appointed agent of William Ernest Seatree, the petitioner 
herein, by virtue of an instrument dated March 23. 1926, and hereto¬ 
fore filed with the Bureau of Internal Revenue, and that] he is duly 
authorized to verify the foregoing petition: that he has read the fore¬ 
going petition and is familiar with the statements contained therein; 
and that the facts stated are true except as to those facts stated to 
be upon information and belief, and those facts he beljeves to be 
true. 

(Signed) Francis P.j Byerly. 

Subscribed and sworn to before me this 21st dav of j December, 
1926. 

[seal] (Signed) Marie H. Weaver, 

Notary^ Public. 
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Exhibit A 


Treasury Department. 

Washington. Oct. JO. 1020. 

IT: PA: 3-GOD. 

JHJ. 

Mr. William H. Seatkee, 

47 Avenue <lc TO pern. Pans. France. 

Sir: The determination of vour income-tax liability for 1922 as 

* % 

stated in office letter dated March 22. 1926. has been corrected as the 
result of information furnished in brief dated May 17. 1926. to dis¬ 
close a deficiency in tax amounting to $10,956.99. The adjustments 
made are shown in detail in the attached statement. 

In accordance with the provisions of section 274 of the Revenue 
Act of 1926 vou are allowed 60 da vs from the date of mailing of this 
letter within which to file a petition for the redetermination of this 
deficiency. Any such petition must be addressed to the United States 
Board of Tax Appeals. Earle Building. Washington. D.C.. and must 
be mailed in time to reach the Board within the 60-day period, not 
counting Sunday as the sixtieth dav. 

Where a taxpayer has been given an opportunity to file a petition 
with the United States Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been made, or 
where a taxpayer has filed a petition and an assessment in accordance 
with the final decision on such petition has been made, the unpaid 
amount of the assessment must be paid upon notice and demand from 
the collector of internal revenue. Xo claim for abatement can be 
entertained. 

If you acquiesce in this determination and do not desire to file a 
petition with the United States Board of Tax Appeals, you-are re¬ 
quested to execute a waiver of your right to file a petition with the 
United States Board of Tax Appeals on the inclosed form A and 
forward it to the Commissioner of Internal Revenue. Washington. 
D.C.. for the attention of IT: PA: 3-60D-JHJ. In the event that 
you acquiesce in a part of the determination, the waiver should be 
executed with respect to the items to which you agree. 

Respectfully. 

D. H. Blair. 

Commissioner. 

Bv-. 


Assistant to the Commissioner. 


Inclosures: 

Statement. 

Form A. 

Form 8S2. EM: MRE-4. 
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IT: PA: 3-60D. 
JHJ. 


STATEMENT 


Oc|r. 29, 1926. 


In re: Mr. W illiam E. Sea tree, 47 Avenue de l'Opera, faris, France 

j 

Year. 1922. Deficiency in tax. $10,956.99! 

^ our return has been reaudited in connection with the oral and 
written evidence submitted with the following result: 

The disallowance of $691.63, expense incident to remojval of effects 
to Paris, has been sustained. 

The amount of $2,611.43 previously included as profiit on the sale 
of your former residence has been eliminated, since thej property in 
question was not gainfully employed and, therefore, not subject to 
depreciation. It is noted that the recomputation results in a loss 
which is not allowable for income-tax purposes. 

The amount of $4,618.40 shown on line (c) of schedule 9 of your 
return has been omitted from that schedule and included in $9,098.40 
interest on capital from Price Waterhouse and Company. The Bu¬ 
reau holds that interest on capital should be treated Ithe same as 
partnership income. The amount of $9,098.40 has, accordingly, been 
merged with partnership profit of $22,378.30, and one'half "of the 
total or $15,738.35 subjected to the surtax rates in effect! for 1921. 

Careful consideration has l>een given to the argumerits presented 
protesting the inclusion in your return of $22,378.30 income derived 
from Price Waterhouse and Company. It is noted tlpit the trust 
indenture recites that all your right, title, and interest iri and to four 
undivided shares of the profits or income due and payable to you 
under and by virtue of a certain partnership agreement is! transferred. 

As the articles of copartnership provided for the payment to the 
retiring partner of capital invested as well as interest on!such invest¬ 
ment, the payments of a pro rata share of profits or income in the 
three years following retirement are in the nature of a payment for 
his interest in the fees uncollected at his retirement. The trust 
17 instrument discloses the principal to be partnership profits. 

It follows that you were entitled to receive such profits by 
virtue of services previously rendered through the medium of the 
partnership relation. It is. therefore, held that the prqfits in ques¬ 
tion were your income before the trustee was entitled to j them under 
the assignment. The recomputation of vour tax liability follows: 

Computation of tax 

Line 3_|— $5, 514. 84 

Line 4-a, Price Waterhouse Peat and Company- j — 20,115.14 

Line 4-b. Price Waterhouse & Company, including interest on capi¬ 
tal_ j— 31.476.70 

(VL* of total assignable to 1921.) 

Line 5 

Line 6_ L— 343. 67 

Line 8_ j — 1,371. 50 

Line 9-a_ i. — 235.55 
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Computation of tax —Continued 

Line 9-b_$1,111.12 

Line 10_ 5, S50. 33 


66,01S. So 

Line 11___ $515.00 

Line 12___1. 517. 04 

Line 16_ 3S5.17 

- 2. 41S. 11 


Revised net income_63, 600. 74 

> _ 


Amount subject to surtax at 1922 rates_47. S62. 39 

Amount subject to surtax at 1921 rates_ 15,738.35 


Net income above_615. 600. 74 

Less * 

Dividends_1.371.50 

Liberty bond interest_ 235. 55 

Personal exemption_ 2.400.00 

- 4, 007.05 


Amount subject to normal tax_ 59, 593. 69 

Amount subject to normal tax at 49 f t _ 4.000.00 


Amount subject to normal tax at 89 f r _ 55.593.69 


IS Amount of tax at 49' on $4.000.00_ 160. 00 

89 f e on $55.593.69_ 4. 447. 50 

1922 surtax on $47.862.39___ 4, 491.10 

1921 surtax on $15.738.35_-_ 4.150.49 


Total tax________ 13.249.09 

Credit for foreign tax_ 319. 29 


Correct tax liability_ 12. 929. 80 

Tax assessed_ 1.972.81 


Deficiency_ 10.956.99 


Payment should not be made until a bill is received from the 
Collector of Internal Revenue for your district, and remittance 
should then be made to him. 

19 Exhibit B 

Krtmr all men by these presents: 

That William i Ernest Seatree. an American citizen residing at 
No. 22 rue Baynouard. Paris, in the Republic of France, herein¬ 
after called the grantor, in consideration of the sum of one dollar, 
the receipt whereof is hereby acknowledged, and other good and 
valuable considerations, has granted, bargained, sold, aliened, re¬ 
mised, released, conveved. assigned, transferred and set over, and 
by these presents do grant, bargain, sell, alien, remise, release, con¬ 
vey. assign, transfer and set over unto The Equitable Trust Com¬ 
pany of New York, a corporation organized and existing under 
and by virtue of the laws of the State of New York hereinafter 
called the trustee, and to its successors and assigns forever, all my 
right, title and interest in and to four undivided shares of the profits 
or income now due. or which may hereafter become due and payable 
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to me for the three vears ending June 30, 1924, under and bv virtue 
of a certain partnership agreement entered into between the grantor 
and the copartnership known as, and doing business linder the firm 
name and style of. Price Waterhouse & Co., of 56 Pine Street, New 
York City, dated July 1, 1920, as per the annexed certificate from 
Mr. George Oliver May. of said company marked ** Schedule A*’. 

In trust nevertheless, and upon the uses and trusts and for the 
purposes following namely: 

20 1. To be held, managed and invested, and from time to 
time, as need be, reinvested bv the said trustee,! bv and with 

the advice and consent of Mr. George Oliver May, of the citv of 
New York. State of New York. or. in case of the disability or death 
of the said George Oliver May, then and in that event by and with 
the advice and consent of Mr. William Benner Campbell, of the 
same place, for the benefit and advantage of my two daughters, 
Rosalind Seatree and Lolita Mary Seatree. as hereinafter set forth, 
and in such good and productive stocks, bonds or mortgages as 
will produce, if possible, a sure and regular income.! The whole 
of such profits or income to be divided into two separate and dis¬ 
tinct trust funds, one for the benefit and advantage of my daughter, 
Rosalind Seatree. and the other for the benefit and advantage of 
my daughter. Lolita Mary Seatree, upon the following terms and 
conditions: The trust fund for the benefit and advantage of my 
daughter, Rosalind Seatree, shall be equal to fifty-live percent of 
the value of the whole of such accumulations, profits! and income 
and the interest thereon so paid over to the trustee by jprice Water- 
house & Co., as aforesaid, and the trust fund for tliei benefit and 
advantage of my daughter. Lolita Mary Seatree. is to! be made up 
of the remaining forty-five per centum of the value of the whole of 
such accumulations, profits and income, and the interest thereon, 
so paid over to the Trustee by Price Waterhouse Co. 

21 2. The whole of the profits or income forming part of the 
trust fund so set aside for my daughter. Rosalind Seatree, 

shall be accumulated during her minority, that is to say. until Feb¬ 
ruary 28, 1925, whereupon the whole net interest or income arising 
or accruing therefrom shall be paid over to the said Rosalind Sea¬ 
tree during her natural life (and as often as once every six months if 
desired) upon her own order or receipt, and without being subject 
in any degree to the order, intervention or control of any jlnisband she 
may have, or of any creditor of her or her husband aforesaid: my 
object being to secure to her during her natural life, the use and 
enjoyment of all the income of said property (which sis to be in¬ 
vested productively) beyond the control of her said hu|sband or of 
any such creditor. 

3. The whole of the profits or income forming part of the trust 
fund so set aside for my daughter. Lolita Mary Seatree. shall be 
accumulated during her minority, that is to say. until December 31, 
1930, whereupon the whole net interest or income arising or accru¬ 
ing therefrom shall be paid over to the said Lolita Mary Seatree 
during her natural life (and as often as once every si^ months, if 
desired) upon her own order or receipt, and without being subject 
in any degree to the order, intervention or control of apv husband 
she mav have, or of any creditor of her or her husband aforesaid: 

V ' V J 7 
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22 my object being to secure to her during her natural life, the 
use and enjoyment of all the income of said property (which 

is to be invested productively) beyond the control of her said husband 
or of anv such creditor. 

4. ilv said daughters, Rosalind Seatree and Lolita Marv Seatree. 
shall have the ri<rht to order, appoint or otherwise dispose of the 
said trust funds so created and set aside for their benefit respectively, 
as set forth in the foregoing paragraphs, by testamentary disposition 
onlv. after thev will have reached the age of twentv-one vears. resjK'c- 

%r %> V * % 1 

tively. 

5. On January 1. 1931. the two trust funds created and set aside for 
my two daughters, as aforesaid, are to be valued and equalized by 
the transfer of monies and/or securities from one trust fund to the 
other, as the case may be: and I hereby authorize and empower the 
trustee by. and with the advice and consent of Mr. George Oliver 
May. or his substitute. Mr. William Benner Campbell, as afore¬ 
said. to transfer anv monies or securities from either trust fund to 
the other in order to bring about such equalization as of .Jan¬ 
uary 1. 1931. 

i>. The said grantor may increase or add to the principal of 
said trust fund or trust funds at any time and from time to 

23 time during the continuance thereof, by assigning, transfer¬ 
ring and setting over to the trustee, inonev or securities of anv 

i * ■ » • 

kind or character whatsoever, and anv such increase or addition to 

%/ 

such trust fund shall be held upon the trusts aforesaid, as if it had 
been transferred by this deed of trust. 

7. The grantor, in his lifetime, may direct the sale or other disposi¬ 
tion of anv investment of said trust fund and the form of anv new 

» • 

investment thereof and the trustee shall not be liable to any person 
whatsoever for anv cause resulting from anv action taken bv it pur- 
suant to anv such direction. In the absence of anv such direction the 
trustee may invest the said trust fund or funds in such manner and 
in such form as it shall deem most advantageous for said trust funds 
in accordance with paragraph 1 of this trust deed, due regard being 
had to the safety thereof, and shall not be limited to the forms of 
investment prescribed for trustees by law. 

8. The trustee shall permit any person then entitled to receive any 

of the revenue of the trust to have an audit made, at least once a vear. 

%> 

of the books and accounts of the trustee with respect to this trust by 
a certified accountant of recognized standing, to be selected bv such 
person, but whol^e reasonable compensation shall be paid by the 
trustee and >hali be charged against income as an expense of the 
administration of the trust. 

Tlie trustee shall semiannually send to each person then 

24 entitled to receive any of the income of the trust a full state¬ 
ment of the investments then held by the trustee, and of the 

receipts and expenditures both in the income and principal accounts 
since the last semiannual statement. 

9. The trustee is authorized and empowered as the trustee of an 
express trust to institute, conduct, defend, intervene in. compromise, 
or terminate any or all suits, actions, or proceedings at law or in 
equity, or otherwise, which in the judgment of the said trustee shall 
be necessary or proper for the collection of the principal or interest 
of anv of the securities held bv it hereunder or for the securing or 
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protecting or advancing of any rights or interests relating to or with 
respect to the property held in trust hereunder, or of the rights or 
interests of itself, as trustee, or of the beneficiaries hereunder with 
respect to the trust property. 

The provisions of this paragraph are not intended as a limitation 
upon the powers of the trustee hereunder which it hasj as a trustee 
of an express trust. I 

10. In the event that any of the property acquired <j>r purchased 
for the trust hereby created is acquired or purchased at a premium, 
the trustee shall not retain or set aside any portion of the income 
derived therefrom for the purpose of creating a sinkjing fund to 
amortize such premium, and the trustee shall not retain! any income 
derived from any of the property at any time constituting such trust 
for the purpose of creating a sinking fund to absorb or amortize any 
possible depreciation in the prices at which the same were acquired 

or purchased to take care of the possible depreciation in the 
2o value of such property by reason of the approaching ma¬ 
turity of the obligation constituting such property or other¬ 
wise. Any gain made upon the sale or collection of any investment 
shall be added to principal. 

11. From the income derived from the property hereby assigned, 
or from that in which the proceeds thereof are at any tiine invested, 
constituting such trust estate, the trustee is authorized ind empow¬ 
ered to retain any disbursements incurred bv him ini connection 
with the administration of the trusts herein provided jfor, to pay 
to himself his proper legal compensation and pay any a fid all taxes 
which may become lawfully payable thereon, from tiijne to time, 
under the laws of the United States or of anv State,; countv, or 
municipality, or on account of any transfer thereof, j or of any 
transaction connected therewith and affix and cancel any stamps 
proper to be affixed and cancelled, pursuant to the provisions of any 
such laws. 

12. The said grantor reserves unto himself plenary and absolute 
power and discretion to fill any vacancy arising in said trusteeship, 
by resignation or otherwise, and to change or remove jthe trustee 
for the time being and appoint, substitute, and constitute another 
trustee in the place and stead of such trustees, by an 'instrument 
or instruments under his hand and seal. In the case of tjlie removal 
of the trustee, such instrument shall be delivered to the trustee 
and a duplicate thereof to the successor trustee. Uporji any such 
new appointment all the title, powers, duties, and discretion herein 

conferred or created shall extend to, devolve upon, and be 
20 exercised bv such substituted trustee as if the latter had been 
originally named herein, and upon turning over jail of the 
trust funds then in its hands and all accumulated incopie to such 
substituted trustee, the former trustee shall be released and dis¬ 
charged from all further liability, accountability, or responsibility. 
Upon the death of the grantor during the continuance of the trust, 
the powers in this paragraph reserved to the grantor shjall vest in 
and may be authorized by the said George Oliver M^y, or his 
substitute. William Benner Campbell, as aforesaid. 

In witness whereof, the said grantor has hereunto setj his hand 
and seal this 29th day of June 1922. ! 

(Signed) W. Ernest $eatree. 

30864—34-3 
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ACKNOWLEDGMENT 


Republic of France. 

City of Parts, ss 

(United States consulate general) : 

On this 29th day of June 1922. before me personally appeared 
William Ernest Seatree. to me personally known, and known to me 
to be the individual described m, and who executed, the foregoing 
instrument, and acknowledged that he executed the same for the 
uses and purposes therein mentioned. 

(Signed) Semple B. Forbus. 

Consul of the United States of America at Paris , France. 

Service Xo. 7329. 

Fee collected $2.00. 

Stam}). 


28 United States Board of Tax Appeals 

Docket Xo. 22094 

William Ernest Seatree, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Answer 

Filed Feb. 23 ? 1927 

The Commissioner of Internal Revenue, bv his attorney, A. W. 
Gregg, general counsel. Bureau of Internal Revenue, for answer to 
the petition of the above-named taxpayer, admits and denies as 
follows: 

I. Admits the allegations contained in paragraph I of the 
petition. 

II. Admits the allegations contained in paragraph II of the 
petition. 

III. Admits the allegations contained in paragraph III of the 
petition. 

V. (1) Admits the allegations contained in subparagraph (1) of 
paragraph V of the petition. 

V. (2) For lack of information he denies the allegations of sub- 
paragraph (2) of paragraph V of the petition. 

V. (3) For lack of information on which to base a belief denies 
the allegations contained in subparagraph (3) of paragraph V of 
the petition. 

V. (4) For lack of information on which to base a belief denies 
the allegations contained in subparagraph (4) of paragraph V of 
the petition. 

V. (;>) For lack of information on which to base a belief denies 
the allegations contained in subparagraph (5) of paragraph V of 
the petition. 

V. (6) Answering the allegations of subparagraph (6) of para¬ 
graph V of the petition he admits that in the year 1922 the interest 
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paid by said partnership to petitioner amounted to $9.0^8.40. Denies 
the remaining allegations contained in subparagraph 1(6) of para¬ 
graph V of the petition. 

29 V. (7) For lack of information on which to base a belief 
denies the allegations contained in subparagraph 1(7) of para¬ 
graph V of the petition. 

V. (8) For lack of information on which to base a jbelief denies 
the allegations contained in subparagraph (8) of paragraph V of 
the petition. 

V. (9) For lack of information on which to base a jbelief denies 
the allegations contained in subparagraph (9) of paragraph V of 
the petition. 

V. (10) For lack of information on which to base a jbelief denies 
the allegations contained in subparagraph (10) of paragraph V of 
the petition. 

V. (11) Admits the allegations contained in subparagraph (11) 
of paragraph V of the petition. 

V. (12) For lack of information on which to base a Relief denies 
the allegations contained in subparagraph (12) of paragraph V of 
the petition. 

V. (1:3) Denies the allegations contained in subparagraph (13) 
of paragraph V of the petition. 

V. (i4) Denies the allegations contained in subparagraph (14) 
of paragraph V of the petition. 

Denies generally and specifically each and every other allegation 
contained in the petition of the above-named taxpayer, not herein¬ 
before expressly admitted, qualified, or denied. j 

Wherefore, it is prayed that the appeal be denied. 

A. W. Greg^j, 

General Counsel , 

Attorney for the Commissioner of Internal Revenue . 

Of counsel: 

John D. Foley, 

Special Attorney. 

Bureau of Internal Revenue. 

30 United States Board of Tax Appeals 

Docket No. 33640 

William Ernest Seatree, petitioner 

* i 

v 

I 

Commissioner of Internal Revenue, respondent 

Petition 

j 

Filed Jan. G, 1928 j 

The above-named petitioner hereby petitions for a redetermina¬ 
tion of the deficiency set forth by the Commissioner of Internal 
Revenue in his notice of deficiency—IT: FAR: C-l-RMT-p0D—dated 
November 7,1927, and as a basis of his proceeding alleges;as follows: 
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The petitioner is an individual, a citizen of the United States, 
and resides at 22 Hue Ravnouard, Paris. France. 


II 


The 
“ Exhibit 

31 


notice of deficiencv. a copv of which is attached and marked 
ibit A v . was mailed to the petitioner on November T. 1927. 


petit 

III 


The taxes in controversy are income taxes for the calendar years 
1923 and 1924. and for $4,012.69 and $5,111.88. respectively. 

IV 

The determination of tax set forth in said notice of deficiencv is 
based upon the following errors: 

1. The Commissioner erred in adding to the taxable income of 
petitioner for the year 1923. as returned by the petitioner, the amount 
of $28,324.40 on account of amounts alleged to have been received 
or receivable during said year by petitioner from the partnership 
of Price. Waterhouse & Company, of New York City. 

2. The Commissioner erred in adding to taxable income for the 
year 1924 as returned by petitioner, the sum of $26,086.40 on account 
of amounts alleged to have been received or receivable by petitioner 
during said year from the partnership of Price. Waterhouse & 
Company, of New York City. 


The facts upon, which the petitioner relies as the basis of this 
proceeding are as follows: 

32 1. On and for many years prior to July 1. 1920. petitioner 

was a member of a partnership engaged in the practice of 
accountancy on the continent of North America and in the West 
Indies, under the name of Price. Waterhouse & Company. 

2. On July 1. 1920. new articles of partnership were duly executed 
by petitioner and other members of said partnership. A true copy 
of said new articles of partnership so far as relevant are attached 
hereto as exhibit B. and made a part hereof. 

3. The accounts of said partnership were taken as of June 30. 1921. 
and on every subsequent thirtieth day of June thereafter. The 
books of the said partnership were and are kept, its accounts stated 
and its profits determined upon the accrual basis of accounting, ali 
fees earned being included in income for the fiscal year in which 
earned, irrespective of whether billed or collected in said year. 

4. On information and belief it is alleged that on June 30. 1921. 
petitioner with the consent of the other members of said partnership, 
retired from and ceased to be a member of said partnership. 

5. On information and belief it is alleged that in 1921. subsequent 
to July 1. said partnership paid to petitioner the balance of profits 
for the year ending June 30 1921. due to him in respect of his 
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33 interest in the said partnership included all fees j?arned prior 
to said date, whether or not collected. Between $uly 1, 1921, 

and April 30. 1923, said partnership paid to petitioner iti accordance 
with article IV, sections 1 and 5, of the said articles of partnership, 
the capital sum which on June 30, 1921, stood to the credit of the 
petitioner with said partnership. 

G. On information and belief it is alleged that on June 29, 1922, 
petitioner executed a deed of trust, a true copy of which is attached 
hereto as Exhibit C. and made a part hereof: that petitioner and 
the Equitable Trust Company of New York notified the said partner¬ 
ship of the execution of the said deed of trust; and tljiat the said 
partnership paid to the Equitable Trust Company of New York, as 
trustee under said deed of trust during the years 192$ and 1924, 
the amounts of $23,674.00 and $27,200.00, respectively. 

7. On information and belief it is alleged that an amount equal 
to four shares of the profits of the said partnership, for the fiscal 
year ending June 30, 1923, was $23,940.00, and for thej fiscal year 
ending June 30, 1924, was $20,060.00. 

8. The respondent in determining petitioners taxable j income for 
the calendar years 1923 and 1924 has increased petitioners income 

for 1923 by the amount of $24,940.00, which is eqjual to four 

34 shares of the profits of said partnership for its! fiscal year 
ending June 30, 1923. plus a further amount of $3,$84.40, rep¬ 
resenting some supposed interest of petitioner in said partnership 
profits which petitioner does not understand, and has increased 
petitioner's income for 1924 by $26,060.00, which is eqpal to four 
shares of said partnership profits for its fiscal year ending June 30, 
1924, plus a further sum of $26.40 which petitioner does!not under¬ 
stand. 

Wherefore petitioner prays that the board may hear the proceeding 
and determine: 

1. That the deficiencies as determined by the Commissioner in his 
notice of deficiency be disallowed. 

2. That during the period from July 1. 1922, to June 30, 1924, 
petitioner was not a member of the partnership of Price, Waterhouse 
and Company and had no share or interest in its income! or profits. 

3. That neither the amount of $23,674.00 nor the jjunount of 
$27,200.00 paid by Price. Waterhouse & Company to thej Equitable 
Trust Company, trustees in the years 1923 and 1924, respectively, 
was income to petitioner nor taxable as such. 

4. Petitioner may have such other and further reliejf as is in 
accordance with law. 

Edward B. Bushing, j 
Dean Acheson, 

Counsel for taxpayer. 

401 Union Trust, Building. Washington. D.C. 

35 District of Columbia, ss: 

William M. Smith, being duly sworn, deposes and says that 
he is the»duly appointed agent of William Ernest Seatree, the 
petitioner herein by virtue of an instrument dated December 19, 
1927, and a further instrument dated January 5, 1926, both hereto¬ 
fore filed with the Bureau of Internal Revenue; that- hel, has read 
the foregoing petition and is familiar with the statements con- 
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tained therein; and that the facts stated are true, except those 
facts stated to be upon information and belief, and those facts he 
believes to be true. 

William M. Smith. 

Subscribed and sworn to before me this 6th dav of January 
1928. 

[seal] Lucille C. Stone, 

Notary Public. 

36 Exhibit A Form NP-2 


Treasury Department, 

. W ashing ton. Nov. 7. 1027. 

IT: FAR: C-l. 

RMT-60D. 

Mr. William Ernest Seatree, 

22 Rue Raynouard , Paris. France. 


Sir: The determination of vour tax liability for the years 1923 
and 1924 disclose a deficiency in tax of $9,124.57. as shown bv the 
attached statement. 


In accordance with the provisions of section 274 of the Revenue 

Act of 1926 vou are allowed 60 da vs from the date of mailing' of 

this letter within which to file a petition for the redetermination of 

this deficiency. Any such petition must be addressed to the United 

States Board of Tax Appeals. Earle Building. Washington, D.C., 

and must be mailed in time to reach the Board within the 60-dav 
• * • • 

period, not counting Sunday as the sixtieth day. 

Where a taxpayer lias been given an opportunity to file a pe¬ 
tition with the United States Board of Tax Appeals and has not 
done so within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has filed a petition and an assessment 
in accordance with the final decision on such petition has been made, 
the unpaid amount of the assessment must be paid upon notice and 
demand from the collector of internal revenue. Xo claim for abate¬ 
ment can be entertained. 

If you acquiesce in this determination and do not desire to file 
a petition with the United States Board of Tax Appeals, you are 
requested to execute a waiver of your right to file a petition with 
the United States Board of Tax Appeals on the inclosed form A, 
and forward it to the Commissioner of Internal Revenue. Washing¬ 
ton. D.C.. for the attention of IT:FAR:C-l: RMT-60D. In the 
event that you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items to which you agree. 

Respectfully, 

D. H. Blair, 

C om m issioner. 


Bv C. B. Allen, 

Assist an t to the Commissioner , 
i Deputy Commissioner. 

Inclosures: 

Statement. 

Form A. 

Form 882. 



GUY T. HELVERING VS. WILLIAM ERNEST SE 


ATiREE 


STATEMENT 


IT: FAR: C-l. Npv. 7, 1927. 

RMT-60D. 

■ . 

In re: Mr. William Ernest Seatree. 22 Rue Ravnouard. Paris, France 

• *- / i / 

Year: Deficiency in tax 

1923 _$4, 012.09 

1924 _ 1 111. SS 

Total deficiency_ 9,124. 57 

In an investigation of the forms 1041, filed for the pLelita Mary 
Seatree Trust and Rosalind Seatree Trust, for the yetirs 1923 and 
1924, the amount reported as having been received from Ifrice, Water- 
house and Company, partnership. New York, New Yoij*k, were dis¬ 
allowed for the reason assignment of your profits in the! partnership 
are held to he in the. nature of gifts to your daughters, j The profits 
from Price, Waterhouse and Company, New York. New York, dis¬ 
allowed as income to the trusts and taxable in vour individual returns 

%/ 

are as follows: 



Proportion of foreign tax disallowed as deduction to the partnership.. 


1923 


1923 

f 

Foreign 
tax credit 

$S, 493.30 
10.3S0. 70 

$12. 4}0. 00 

14.960.00 


18,874. 00 
6,066. 00 

3,360. 00 
24.40 

27, -j|00. 00 
(1.140. 00) 

,26. 40 

$26.40 

28.324. 40 

26, c|86.40 
- 1 - 



Since your total income reported has been increased by $28,324.40 
domestic partnership profits to $52,671.49. the total I amount of 
$3,552.07 foreign taxes reported in form 1116, plus $24[40 through 
the parnership or a total of $3,576.47 is allowed as a credit against 
the tax. 

The income and tax liability are computed as follows: 

Total income reported in your return-$24,347^09 

Profits from Price. Waterhouse and Company, New York- 28,324.149 

Total net income corrected_ 52. 071.149 

Dividends_-_84. 034.17 

Personal exemption- 2,400.00 

- 7.034.17 

45. 637. 132 Tax 

Subject to tax at 1% - 4.000.|00 $100.00 

- 1 — 

Subject to tax at S r A _ 41.037. 32 3,330.99 

Amount subject to surtax_ 52,071.149 5,581.10 


Tax 


9, 072.15 
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Tax paid to foreign country_$3,570.47 

Line 34___ 5.495. <58 

25% reduction. Revenue Act of 1924_ 1.373.92 

Tax liability_ 4.121.70 

Original assessment_ 145.43 

25% reduction. Revenue Art of 1924_ 30.30 

- 109.07 


I>efieiency in tax___ 4. o*2.09 


39 1924 

As your income reported has been increased by £26.0$v>.40. partner¬ 
ship profits to £(53.625.60. the total amount of £3.453.81 foreign tax 
reporte<l in Form 1110. plus £20.40 through the partnership or a 
total of £3.480.21. has been allowed as a credit against the tax. 

The income anditax liability are computed as follows: 

Total income reported in the return_ $57,539.20 

Profits from Price. Waterhouse and Company. New York. 

New York_ ;_ 2G. UNO. 40 


Total net income corrected_ 63.625.60 

Dividends_ __$5.446 49 

Liberty bond interest_ 14S. 75 

Personal exempt .on_ 2. IKK). 0o 

- 8. 495. 24 

I in hi nee_I_ 55.130.36 Tax 

Amount subjeet to normal tax at 2%_ 4.000.00 $80.00 

51.130. 36 

Amount subject to normal tax at 4%_ 4.000.00 160.00 

Subject to normal tax at 6%_ 47.150.36 2.827.82 

Amount subject to surtax_ 63.625.60 6.257.63 

Capital gain at 12 1 - % _ _ 3. 078. 85 384. 85 

Total tax_ 9.710.30 

EARNED INCOME CREDIT 

Income from foreign ; partnership_ 23.121.17 

Income from domestic partnership_ 26. 086. 40 

Total income frem business_ 49.207.57 

4u Portion considered as earned income under s<*ction 

209 of thV Revenue Act of 1924 not to exceed 20% _ 9.841.51 
Less: Personal exemption_ 2.990.00 

Balance_0.941.51 

Normal tax at 2%_ 4.000.00 Tax 

-$80.00 

Normal tax at 4%_2.941.51 117.66 

Total_ 197.66 

25% earned income credit_ 49. 42 

Total tax_ 9.710.30 

Earned income credit- 49. 42 

Credit for foreign taxes_3. 4S0. 21 

- 3. 529. 63 

Tax liability___ 6.180.67 

Tax previously assessed___ 1.06S. 79 

Deficiency in tax_ 5. 111. 88 
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In connection with your letter of August 29, 1927, jn which you 
state that a question similar to the one involved for the years 1923 
and 1924 was now under consideration by the Board of Tax Appeals 
in connection with an appeal filed by you for 1922. aijid requesting 
that assesment of the proposed deficiencies be delayed I until a deci¬ 
sion has been rendered by the Board, you are advised that since 
the statute of limitations will run against the year 1923 before any 
action can possibly be taken by the Board of Tax Appeals relative 
to your 1922 return, it is not feasible to withhold the assessment 
of the additional tax proposed for 1923 and 1924 and it will there¬ 
fore be assessed in accordance with article 1232 of regulations 65 
interpreting the Revenue Act of 1924. 

Payment of the tax should not be made until a biljl is received 
from the collector of internal revenue for your district, and remit¬ 
tance should then be made to him. 


41 Exhibit B i 

I 

I 

“Article I, Section 4. In all matters relating to the| partnership 
business and affairs the decision of the holders of a majority of the 
shares in the partnership (except as otherwise herein provided) shall 
be conclusive upon and bind all the partners, provided, hpwever, that 
nothing in this section contained shall be held to authorize such 
majority to make any changes in this indenture, otliejr than with 
respect to said Seatree, pursuant to the provisions of section 6 of 
article VII hereof, or to make any radical departure in the manner 
of conducting the business of the partnership." 

“Article IV, Section 1 . Any of the parties of the ffrst, second, 
third, fourth, fifth, and seventh parts may retire from the partner¬ 
ship on June 30 in any year, on giving to the other partners, at the 
principal office of the partnership in the city of New York, not less 
than twelve calendar months’ written notice of his intended retire¬ 
ment. Upon the death or retirement of said Dickinson, tjhe party of 
the sixth part, the person nominated and appointed by London, by an 
instrument in writing with the written assent of such person, shall 
be and become the party of the sixth part hereto. Any of the other 
partners may retire on June 30. 1927. or on any June 30j thereafter, 
upon giving not less than twenty-four calendar months’ written notice 
of his intended retirement. On the expiration of any such notice, or 
in the event of the death of any of the partners (otheir than said 
Dickinson or his successor or successors) at any time jduring the 
partnership, there shall be paid by the partnership (in the manner 
hereinafter provided), to such retiring partner or to the Representa¬ 
tives of such deceased partner, as the case may be, in full satisfaction 
of his interest in the partnership, its capital, and property, the 
amount of his capital contributed to the partnership (paid in as in 
the capital and shares agreement provided), and any ljmpaid in¬ 
terest thereon at the rate of seven per centum per annum to the date 
of his retirement or death, and his share in the profits of the partner¬ 
ship as hereinafter set forth, after deducting the amount of any claim 
which the partnership may have against him or his estate i provided, 
however, that in the case of a partner retiring as aforesaid the total 
amount so to be paid to him shall be reduced by a sum equ^tl to three 

30SG4—34-4 
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thousand dollars ($3,000) per share on the number of shares in the 
partnership owned by him, unless he shall give a written 
42 undertaking not to practice as an accountant on the continent 
of Xorth America and in the West Indies for a period of seven 
years from and after the date of such retirement; and provided also 
that any such retiring partner who shall not give such an undertak¬ 
ing. and from the amount to be paid to whom such sum of three 
thousand ($3,000) per share shall be deducted, shall be at liberty to 
carrv on business anvwhere in any name or names other than that 
under which the business of the partnership shall then be conducted; 
provided, however, that the name or style under which he shall so 
carry on business, if conducted under a name or style other than the 
names of the partners therein, shall not include the name Price or 
the name Waterhouse. 

44 Section 2. In consideration of the rearrangement and readjust¬ 
ment effected by this indenture and the capital and shares agree¬ 
ment. the parties of the first, second, third, fourth, fifth, and seventh 
parts, respectively, or their several respective legal representatives, 
as the case may be. shall be entitled, in each of the three years (com¬ 
mencing on July 1) next immediately following his death or retire¬ 
ment, to receive from the partnership, in addition to the other 
amounts which shall be payable to him as in this article provided, 
a portion of the profits of the partnership for each of such three years 
as if he were the owner of shares in the partnership, in addition to 
the shares of the continuing partners, as follows: 


In the case of said May 


44 

44 

*4 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 


4 * *4 44 44 


“ Webster 
“ Seatree. 
“ Sterrett. 
“ Berger.. 
“ Brodic.. 


_6 shares 

_4 “ 

_4 “ 

_4 “ 

_2 “ and 

o « 


44 Such payments shall be made to such retiring partner, or to his 
legal representatives as the case may be, at the same time that profits 
for each of such three years, when determined, shall be paid to the 
continuing partners.” 

44 Section 5. The amounts payable under the preceding Sections 
of this article upon the retirement of a partner by death or other¬ 
wise shall be paid, except as provided in section 2. at the times and 
in the manner following, that is to say: 

43 %4 (a) The amount that shall be payable on account of the 

capital of such retiring or deceased partner shall be paid by 
four equal instalments at the expiration of six. twelve, eighteen, 
and twenty-four months from the date of his retirement or death, 
with interest on tile unpaid instalments from the date of his retire¬ 
ment or death until payment thereof at the rate of seven per centum 
per annum; provided, however, that the partnership may anticipate 
any such payment or payments upon giving at least one month’s 
written notice of intention so to do. 

**(b) Any sum that may appear from the accounts of the part¬ 
nership to be due to such retiring or deceased partner at the date 
of his retirement or death for interest on his share in the capital 
and for his share of profits shall be paid as soon as conveniently 
may be by instalments at the times when the continuing or surviving 
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partners make their usual drawings. Such profits sh|all be calcu¬ 
lated to the date of retirement, or to the 30th day of Jijne following 
such death, as the case may be. The legal or personal representa¬ 
tives of a deceased partner shall be bound by any annual or special 
account prepared by the partnership in the usual manner, and shall 
be excluded from examining the partnership books.” 

“ Section 6 . The retirement of a partner (by death cir otherwise) 
shall not effect a dissolution or termination of the j partnership, 
except as to the partner who shall so retire.” 

u Article VII, Section 6 . So long as any member |of the part¬ 
nership shall continue as such lie shall not carry on or |be concerned 
or interested directly or indirectly in the business of accountant in 
any of the countries to which the partnership extends except on 
account of and for the benefit of the partnership, and! none of the 
parties hereto other than said Dickinson shall engage iin or under¬ 
take any other trade or business in any part of the world, or the 
business of an accountant in any part of the world other than the 
countries to which the partnership extends, except as iik this Inden¬ 
ture provided. The partners other than said Dickinson shall at all 
times, subject to the usual vacations, devote the whole of their 
44 time and attention to the partnership business and diligently 
and faithfully employ themselves therein and carry' on the 
same for the greatest advantage of the partnership, jand without 
salary or compensation for his services other than as hereinbefore 
provided. Said Dickinson shall not be required to attend to said 
business to any extent greater than he shall think necessary and 
proper. Nothing in this Section contained shall prevent! any partner 
from being a member of any associated or allied firm and from 
devoting so much of his time and attention as may be necessary 
to such business. It being contemplated that said Seatree, party 
of the third part, may become a partner in an associated firm con¬ 
ducting business on the Continent of Europe, it is hereby agreed 
that any modification of this Indenture as regards ^aid Seatree, 
approved in writing bv him and bv a majority of the Executive 
Committee, shall be binding on all the partners.” 


45 


Exhibit C 


Know all men by these presents: 

That William Ernest Seatree, an American citizen! residing at 
no. 22 rue Raynouard, Paris, in the Republic of France, herein¬ 
after called the grantor, in consideration of the sum of one dollar, 
the receipt whereof is hereby acknowledged, and oth^r good and 
valuable considerations, has granted, bargained, sold, j aliened, re¬ 
mised, released, conveyed, assigned, transferred, and sft over, and 
by these presents do grant, bargain, sell, alien, remise, release, 
convey, assign, transfer, and set over unto the Equitable! Trust Com¬ 
pany of New York, a corporation organized and existing under and 
by virtue of the laws of the State of New York, hereinafter called 
the trustee, and to its successors and assigns forever. a|ll my right, 
title, and interest in and to four undivided shares of the profits 
or income now due, or which may hereafter become due and pay¬ 
able to me for the three years ending June 30, 1924, ujider and by 
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virtue of a certain partnership agreement entered into between the 
grantor and the copartnership known as. and doing business under 
the firm name and style of 4 ‘ Price Waterhouse & Co.”, of 5G Pine 
Street. New York City, dated July 1. 1920, as per the annexed cer¬ 
tificate from Mr. George Oliver May. of said company, marked 
44 Schedule A." 

In trust nevertheless, and upon the uses and trusts and for the 
purposes following, namely: 

4G 1. To be held, managed, and invested, and from time to 

time, as need be. reinvested by the said trustee, by an i with 
the advice and consent of Mr. George Oliver Mav. of ’he citv of 

V • « 

New York. State of New York. or. in case of the disability or death 

of the said George Oliver May. then and in that event by and with 

advice and consent of Mr. William Benner Campbell, of the same 

place, for the benefit and advantage of my two daughters. Rosalind 

Sea tree and Lolita Marv Seatree. as hereinafter set forth and in 

•> 

such good and productive stocks, bonds, or mortgages as will pro¬ 
duce, if possible, a sure and regular income. The whole of such 
profits or income to be divided into two separate and distinct trust 
funds, one for the benefit and advantage of my daughter. Rosalind 
Seatree. and the other for the benefit and advantage of mv daugh- 

* ft V ■ 

ter. Lolita Mary Seatree. upon the following terms and conditions: 
The trust fund for the benefit and advantage of my daughter. Rosa¬ 
lind Seatree. shall be equal to fifty-five per centum of the value of 
the whole of such accumulations, profits, and income and the interest 
thereon so paid over to the trustee by Price Waterhouse & Co., 
as aforesaid, and the trust fund for the benefit and advantage of my 
daughter, Lolita Mary Seatree. is to be made up of the remaining 
forty-five per centum of the value of the whole of such accumula¬ 
tions. profits and income, and the interest thereon, so paid over to 
the Trustee by Price Waterhouse & Co. 

47 2. The whole of the profits or income-forming part of the 

trust fund so set aside for my daughter. Rosalind Seatree, 
shall be accumulated during her minority, that is to sav until Feb- 
ruary 28. 1925. whereupon the whole net interest or income arising 
or accruing therefrom shall be paid over to the said Rosalind Seatree 
during her natural life (and as often as once every six months, if 
desired) upon her own order or receipt, and without being subject 
in any degree to the order, intervention, or control of any husband 
she mav have, or of anv creditor of her or her husband aforesaid: mv 
object being to secure to her during her natural life, the use and 
enjoyment of all the income of said property (which is to be in¬ 
vested productively) beyond the control of her said husband or of 
any such creditor. 

3. The whole of the profits or income-forming part of the trust 

fund so set aside for mv daughter. Lolita Marv Seatree, shall be ac- 

cumulated during her minority, that is to sav until December 31, 

» * » 

1930, whereupon the whole net interest or income arising or accruing 
therefrom shall be paid over to the said Lolita Mary Seatree during 
her natural life (and as often as once every six months, if desired) 
upon her own order or receipt, and without being subject in any 
degree to the order, intervention, or control of any husband she may 
have, or of anv creditor of her or her husband aforesaid: mv 
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48 object being to secure to her during her natural life, the use 
and enjoyment of all the income of said property (which is 

to be invested productively) beyond the control of her! said husband 
or of anv such creditor. 

4. My said daughters Rosalind Seatree and Lolita Mary Seatree 
shall have the right to order, appoint, or otherwise dispose of the said 
trust funds so created and set aside for their benefit j. respectively, 
as set forth in the foregoing paragraphs, by testamentary disposi¬ 
tion only, after they will have reached the age of twenty-one years, 
respectively. 

5. On January 1. 1931. the two trust funds created and set aside 
for my two daughters, as aforesaid, are to be valued and equalized 
by the transfer of monies and/or securities from one trust fund to 
the other, as the case may be; and I hereby authorize [and empower 
the trustee by and with advice and consent of Mr. George Oliver 
May, or his substitute. Mr. William Renner Campbell,! as aforesaid, 
to transfer any monies or securities from either trust fund to the 
other in order to bring about such equalization as of January 1, 1931. 

0. The said grantor may increase or add to the principal of said 
trust fund or trust funds at any time and from time to 

49 time during the continuance thereof, by assigning, transfer¬ 
ring and setting over to the trustee, money or| securities of 

any kind or character whatsoever, and any such increase or addition 
to such trust fund shall be held upon the trusts aforesaid, as if it 
had been transferred by this deed of trust. 

7. The grantor, in his lifetime, mav direct the sale or other dis- 
position of any investment of said trust fund and the j form of any 
new investment thereof, and the trustee shall not be liable to any 
person whatsoever for any cause resulting from any action taken by 
it pursuant to any such direction. In the absence of aniv such direc¬ 
tion the trustee may invest the said trust fund or funds in such 
manner and in such form as it shall deem most advantageous for 
said trust funds in accordance with paragraph 1 of thjs trust deed, 
due regard being had to the safety thereof, and shall nbt be limited 
to the forms of investment prescribed for trustees by law. 

8. The trustee shall permit any person then entitled tp receive any 
of the revenue of the trust to have an audit made, at least once a 
year, of the books and accounts of the trustee with rejspect to this 
trust by a certified accountant of recognized standing, to be selected 
by such person, but whose reasonable compensation shall be paid 
by the trustee and shall be charged against income as a|n expense of 
the administration of the trust. 

The trustee shall semiannually send to each person then en- 

50 titled to receive any of the income of the trust a fijill statement 
of the investments then held by the trustee, and of the receipts 

and expenditures both in the income and principal accounts since 
the last semiannual statement. 

9. The trustee is authorized and empowered as the trustee of an 
express trust to institute, conduct, defend, intervene in, compromise, 
or terminate any or all suits, actions, or proceedings 4t law or in 
equity, or otherwise, which in the judgment of the said trustee shall 
be necessary or proper for the collection of the principal or interest 
of any of the securities held by it hereunder or for the) securing or 
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protecting or advancing of any rights or interests relating to or 
with respect to the property held in trust hereunder, or of the rights 
or interests of itself, as trustee, or of the beneficiaries hereunder with 
respect to the trust property. 

The provisions of this paragraph are not intended as a limitation 
upon the powers of the trustee hereunder which it has as a trustee 
of an express trust. 

10. In the event that any of the property acquired or purchased 
for the trust hereby created is acquired or purchased at a pre¬ 
mium, the trustee shall not retain or set aside any portion of the 
income derived therefrom for the purpose of creating a sinking fund 
to amortize such premium, and the trustee shall not retain any in¬ 
come derived from any of the property at any time constituting such 
trust for the purpose of creating a sinking fund to absorb or amor¬ 
tize any possible depreciation in the prices at which the same were 

acquired or purchased to take care of the possible depreciation 
51 in the value of such property by reason of the approaching 
maturity of the obligation constituting such property or other¬ 
wise. Any gain made ujxm the sale or collection of any investment 
shall be added to principal. 

11. From the income derived from the property hereby assigned, 
or from that in which the proceeds thereof are at any time invested, 
constituting such trust estate, the trustee is authorized and empow¬ 


ered to retain any disbursements incurred by him in connection with 
the administration of the trusts herein provided for. to pay to him¬ 
self his proper legal compensation and pay any and all taxes which 
may become lawfully payable thereon, from time to time, under the 
laws of the United States or of any State, county, or municipality, or 
on account of anv transfer thereof, or of anv transaction connected 

• v 

therewith and affix and cancel any stamps proper to be affixed and 
cancelled, pursuant to the provisions of any such laws. 

12. The said grantor reserves unto himself plenary and absolute 
power and discretion to fill any vacancy arising in said trusteeship 
bv resignation or otherwise, and to change or remove the trustee for 
the time being and appoint, substitute, and constitute another trustee 
in the place and stead of such trustee, by an instrument or instru¬ 
ments under his hand and seal. In the case of the removal of the 
trustee such instrument shall be delivered to the trustee and a dupli¬ 
cate thereof to the successor trustee. Upon any such new appoint¬ 
ment all the title. 1 powers, duties, and discretion herein conferred or 
created shall extend, to devolve upon, and be exercised by such 
52 substituted trustee as if the latter had been originally named 
herein, and upon turning over all of the trust funds then in 
its hands and all accumulated income to such substituted trustee, the 
former trustee shall be released and discharged from all further 
liability, accountability, or responsibility. Upon the death of the 
grantor during the continuance of the trust, the powers in this para¬ 
graph reserved to the grantor, shall vest in and may be authorized 
by the said George Oliver May, or his substitute. William Benner 
Campbell, as aforesaid. 

In witness hereof, the said grantor has hereunto set his hand and 
seal this 29th dav of June 1922. 


(Signed) W. Ernest Seatree. 
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53 ACKNOWLEDGMENT 


Republic of France, 

City of Paris , ss 

(United States counsulate general) : 

On this 29th day of June 1922 before me personally appeared 
William Ernest Seatree. to me personally known, and jknown to me 
to be the individual described in. and who executed the foregoing 
instrument, and acknowledged that he executed the samje for the uses 
and purposes therein mentioned. 

(Signed) Sample B. Morbus, 
Consul of the United States of America at Pakis, France. 

Service No. 7329. 

Fee collected $2.00. j 

Stamp. 

54 United States Board of Tax Appeals j 

Docket No. 33640 j 

i 

William Ernest Seatree, petitioner ! 

v. 

Commissioner of Internal Revenue, respondent 

j 

Answer 


The Commissioner of Internal Revenue, by his attorney, C. M. 
('barest, general counsel, Bureau of Internal Revenue; for answer 
to the petition of the above-named taxpayer, admits and denies as 
follows : 

I. Admits the allegations of paragraph I. 

II. Admits the allegations of paragraph II. 

III. Admits the allegations of paragraph III. 

V (1). Admits the allegations of subparagraph (1) of para¬ 
graph V. j 

V (2). For lack of information upon which to base a pelief denies 
the allegations of subparagraph (3) of paragraph V. 

V (3). For lack of information upon which to base a belief denies 
the allegations of subparagraph (3) of paragraph V. 

V (4). Denies the allegations of subparagraph (4) of para¬ 
graph V. j 

V (5). For lack of information upon which to base a belief denies 

the allegations of subparagraph (5) of paragraph V. 

55 V (6). For lack of information upon which to base a belief 

denies the allegations of subparagraph (6) of paragraph V. 

V (7). For lack of information upon which to base a belief denies 
the allegations of subparagraph (7) of paragraph V. 

V (8). Answering the allegations of subparagraph (8) of para¬ 
graph V, admits that the respondent in determining the 
taxable income for the vears 1923 and 1924 increased the 


petitioner s 
petitioner’s 


net income as reported on his return for 1923 by the amounts of 
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$24,940.00 and $3,384.40 and for the year 1924 in the amounts of 
$26,060.00 and $26.40. representing the petitioner’s interest in part¬ 
nership profits. For lack of information upon which to base a belief 
denies the remaining allegations of subparagraph (8) of para¬ 
graph V. 

Denies generally and specifically each and every allegation in tax¬ 
payer’s petition not hereinbefore admitted, qualified, or denied. 

(Signed) C. M. Charest, 

General Counsel. 
Bureau of Internal Revenue. 

Of counsel: 

John D. Foley, 

Special Attorney. 

Bureau of Infernal Revenue. 

56 United States Board of Tax Appeals 

Docket No. 22094 

William Ernest Seatree. petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

Motion to consolidate appeals numbered 22094 and 33040. For 

hearing on March 23. 1931 

Filed Feb. 10. 1931 

Now comes petitioner by his attorney. Edward B. Burling, and 
respectfully shows the Board: 

The above case is set for hearing on February 24. 1931. The issue 
is the same as is involved in petitioner’s appeal under docket no. 
33640. which is set for hearing March 19. 1931. It will save the 
time of the Board and of counsel for both parties to have the two 
appeals heard together. It will, however, be much more convenient 
for counsel for both parties to have the joint hearing on March 
23. 1931. 

Wherefore petitioner prays that appeals numbered 22094 and 
33640 be consolidated for hearing on March 23. 1931. 

Edward B. Burling. 

Attorney for Petitioner. 701 Union Trust Bldg. 

Granted Feb. 12. 1931. (Signed) Logan Morris, member U.S. 
Board of Tax Appeals. 
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7>7 25 B.T.A. — I 

United States Board of Tax Appeals j 
Docket Nos. 22094. 33640 

Willi am Ernest Seatree, petitioner 

v 

Commissioner of Internal Revenue, respondent 

' 

Promulgated January 27, 1932 

j 

1. Under articles of partnership petitioner was entitljed to receive 
amounts equal to four shares of the firm profits for a period of three 
years after his retirement from the partnership. By irrevocable 
instrument he assigned all his right, title, and interest j therein to a 
trustee for benefit of his minor daughters. 

Held, that petitioner’s interest was in the nature of a Capital asset; 
that the assignment thereof transferred not income buit a property 
right, and that income subsequently arising therefrom jwas not tax¬ 
able to petitioner. 

2. Stipulation as to date of delivery of assignment rejected in 
view of facts to the contrary appearing upon the record and held 
that payments from firm for first year after retirement were taxable 
to petitioner, his interest not having been assigned before accrual 
of such payments. 

Edward B. Burling. Esq., and William Merrick Parker. Esq., for 
the petitioner. 

John I). Foley. Esq., for the respondent. 

In these proceedings, which were consolidated for hearing, peti¬ 
tioner contests deficiencies asserted by respondent as follows: 

1022_.$14956. 00 

1923_ 4.012.69 

1024_ q. 111.88 

Respondent having confessed error as to certain of the items in¬ 
cluded bv him in his computation of petitioner’s taxable income, 
there remains but one issue for our determination, namely, whether 
there should be included in petitioner's income amountsjpaid by the 
partnership of which he formerly was a member to a trustee under 
the terms of an assignment for the benefit of petitioner'^ daughters. 

A true copy: 

Teste: B. D. GaImble, 

Clerk, U.S. Board of Tax Appeal *9. 

58 Finding* of fact j 

Petitioner is a citizen of the United States, but sinbe June 30, 
1921. has resided abroad, and filed his Federal incomejtax returns 
for the periods here involved in accordance with statute for such 
case provided. For many years prior to July 1. 1920, he was a mem¬ 
ber of a partnership engaged in the practice of accountancy on the 
continent of North America and in the West Indies undbr the name 

i 
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of Price. Waterhouse & Company, hereinafter called the partner¬ 
ship. During the latter part of that period petitioner was entitled 
to 20 shares of the partnership profits. 

On July 1. 1920. new articles of partnership were duly executed by 
petitioner and the eighteen other members of the firm, and there¬ 
after petitioner was entitled to 10 shares of the partnership profits. 
Under these new articles of partnership, which are in evidence, six 
of the partners, including petitioner, had the right to retire from 
the firm on June 80th of any year upon giving the specified notice of 
such intention. In the event of such retirement, or upon the death of 
one of the partners so named, the retiring partner, or his estate, was 
to receive under section 1 of article IV of the articles of partnership, 
“the amount of his capital contributed to the partnership, and any 
unpaid interest thereon at the rate of seven per centum per annum 
to the date of hisi retirement, or death, and his share of the profits 
of the partnership * * *. after deducting the amount of any 

claims which the partnership may have against him or his estate 77 , 
to the date of his retirement, or death. 

59 In addition to these payments, it was provided (sec. 2. art, 

IV) that these six partners should be entitled to the fol¬ 
lowing: 

“* * * in each of the three vears (commencing Julv 1) next 

immediately following his death or retirement, to receive from the 
partnership, in addition to the other amounts which shall be pay¬ 
able to him as in this article provided, a portion of the profits of the 
partnership for each of such three years as if he were the owner of 
shares in the partnership, in addition to the shares of the continuing 
partners, as follows: 

$$$$$$$ 

“ In the case of said Seatree. 4 shares 

* * * * ❖ * 

“Such payments shall be made to such retiring partner, or to his 
legal representatives as the case may be. at the same time that profits 
for each of such three years, when determined, shall be paid to the 
continuing partners.* 7 

The payments provided by section 2 of article IV of the partner¬ 
ship agreement were separate and distinct from the distributions to 
which the several partners were entitled while they remained mem¬ 
bers of the firm.; While members, all the partners shared in the 
firm's earnings on the basis of the shares each held as set out in the 
agreement. These provisions for additional payments upon death 
or retirement applied to only six of the partners, including peti¬ 
tioner, and the payments were to be made without the rendition of 
further services by the retiring partner after his retirement, or by 
his representatives after his death. They were to be reduced by 
$3,000 per share unless the retiring partner gave a written under¬ 
taking to refrain for the next seven years from practicing his pro¬ 
fession in the territory in which the firm operated. Section 4 of 
article IV of the partnership agreement provided that the partner¬ 
ship should determine as to any partner attempting to sell, assign,, 
transfer, or otherwise alienate his shares in the partnership, or any 
interest therein or part thereof. 
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CO In the spring of 1920 the petitioner was urged jby the senior 
partner of the American firm of Price, Waterhouse & Com¬ 
pany to accept a res}x>nsible position with the continental firm of 
the same name located in Paris. As an inducement to him to give up 
his connection with the American firm and undertake tjiis new posi¬ 
tion, the American firm agreed to take an active interest in the con¬ 
tinental firm, to insist on his being made senior partner thereof, 
with a share of the profits commensurate with his position, and to 
make the payments to which Seatree was entitled undeif section 2 of 
article IV direct to a trustee for his two daughters. The petitioner 
retired from the partnership as of June 30, 1921, and became senior 
partner of the continental firm. 

The partnership during the years 1922, 1923. and 1924 kept its 
books of account and made its returns of income on the accrual basis 
of accounting and on the basis of a fiscal year ending June 30. 

In the period between July 1. 1921, and April 30. 1923, the part¬ 
nership paid to petitioner from time to time in accordance with the 
articles of partnership, the capital sum which on June 30, 1921, 
stood to the petitioner’s credit under the capital and .Shares agree¬ 
ment of the partnership, together with interest therein from that 
date to the dates of payment, and his share of the firm profits to the 
date of his retirement. The interest so paid amounted to $9,098.40 in 
the year 1922 and $3,360 in the year 1923. In including these items 
of interest in petitioner's income for the periods in wljich received 
respondent erroneously subjected one half of the item of $9,098.40 
to 1921 rates of surtax instead of 1922 rates, and has t\^ice included 
the item of $3,360 in petitioner’s income for 1923. These errors 
respondent now confesses. 

61 On June 29, 1922. which was after his retirement, but before 
the payments were due under section 2 of article IV of the 
articles of partnership, the petitioner executed a writteiji instrument 
under seal, by which, “ in consideration of the sum of oUe dollar, the 
receipt whereof is duly acknowledged, and other good ind valuable 
considerations ", he transferred and assigned to the Equitable Trust 
Company of New York in trust for his two minor daughters “ all 
my right, title, and interest in and to four undivided shares of the 
profits or income now due. or which may hereafter become due and 
payable to me for the three years ending June 30, 1924. under and 
by virtue of ” the partnership agreement. 

The instrument, which is in evidence, gave the trustee power to 
manage and invest the funds coming into its hands, subject to the 
advice and consent of Mr. George Oliver Mav, or his successor: to 
divide such funds into two separate trusts, one for each of peti¬ 
tioner's daughters, and to accumulate such funds during the minor¬ 
ity of the beneficiaries, thereafter to distribute to them tlje income or 
interest arising therefrom, free from the control or intervention of 
husband or creditors. The beneficiaries were given the right to 
dispose of the corpus of their respective trust funds orjly bv testi- 
mentary disposition. The grantor reserved the right tq add to the 
principal of the trust funds; to direct the investment off the funds 
should he so desire, and to remove or change the trustee.! No power 
to revoke the trust was reserved. Broad powers of management were 
granted the trustee and it was provided that upon the death of the 
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"rantor the powers reserved to him were to vest in May. or his suc¬ 
cessor. Tlie sum of $1 recited as a consideration was not in fact 
paid by the trust company to the petitioner. The instrument was 
delivered to the trust company, which, under date of August 
02 3. 1922. accepted the assignment upon its trusts and terms. 

The partnership was fully advised with respect to the mat¬ 
ter. and gave its consent to the assignment. 

The amounts equal to four shares of the profits of the firm pay¬ 
able under the provisions of section 2 of article IV of the articles of 
partnership for the fiscal years ended June 30. 1922. 1923. and 1924, 
were, respectively. $22,378.30. $24,904.40. and $20,080.40. These 
amounts respondent has included in petitioner's income for said 
years, which action petitioner contends, is erroneous. Payments on 
account of these amounts were made by the partnership to the 
Equitable Trust Company, as trustee, totaling, in 1922. $19,578.30. of 
which $17,978.30 was paid on July 25th and $1,000 was paid on 
October 24th: in 1923. $20,474: in 1924. $27,200. 

Respondent now confesses error in subjecting to 1921 rather than 
1922 rates of surtax the sum of $11,189.15. being one half of the 
amount payable in 1922 under section 2 of article IV of the articles 
of partnership. 

Petitioner contends that no part of the amounts paid or payable 
by the partnership to the trust company during these years is income 
to him. 

Opinion 

Goodrich: It is well settled that an assignment of income does not 
relieve the assignor of the tax thereon but that if property, or prop¬ 
erty rights, are assigned the income subsequently arising therefrom 
is not taxable to the assignor, for the reason that the property no 
longer belongs to him and therefore the income from such property 
belongs, not to him. but to the new owner. J. Y. Le ydig, 15 B.T.A. 
124. affirmed 43 Fed. (2d.) 494: ’Wallace II anti nylon et a).. 15 B.T.A. 
851; Marshal! Field. 15 B.T.A. 718: Grace Scripps Clark. 10 B.T.A. 

453: Arthur I \ Ilall . 17 B.T.A. 752. reversed D.C.C.A. Xovem- 
63 her 10. 1931: Edward T. Flair. 18 B.T.A. 09: L. Brackett 
Bishop. 19 B.T.A. 1108, affirmed C.C.A. 7th. December 9, 1931; 
Eugene Siegel. Ex/ *.. 20 B.T.A. 503: John Leo Stack: 22 B.T.A. 707: 
Lucas v. Earl. 281 I\S. Ill: Corliss v. Bou'ers. 281 V.S. 370: Mitchell 
v. Bowers. 15 Fed. (2d) 287: Bing v. Bowers , 22 Fed. (2d.) 450; 
O’Maffcy-Kcycs v. Eaton. 24 Fed. (2d.) 430: Young v. Gnichtol , 28 
Fed. (2d) 789: Dadd Copland. 15 B.T.A. 238. reversed. 41 Fed. (2d) 
501. 

The difficulty in applying this rule lies in determining in each case 
precisely what has been assigned. Upon consideration, it is our 
opinion that in the case at bar. petitioner transferred, not income, but 
a property right. It is conceded that petitioner and the other five 
partners named in section 2 of article IV were largely responsible for 
the establishment, growth, and good will of the firm, and that the 
purpose of the provisions of that section was to compensate them 
upon their retirement, or their estates in event of death, for their 
respective interests in that good will. Their interests were in the 
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nature of capital assets. The payments provided were iin the nature 
of a three-year annuity. It is true, as respondent points out, that 
the amounts of the payments were to be measured by the future 
profits of the firm and that they might be great or small accordingly 
as the partnership prospered. But the method of measuring the pay¬ 
ments does not determine the nature of the source thereof. The 
partnership contract gave petitioner a right to four Shares of the 
firm profits for a period of three years after his retirement. That 
right was a property right, a chose in action, and it cojuld be trans¬ 
ferred or assigned in pra'senfi. It was independent of the rendition 
by him of any further services to the firm and it was tp vest in him 
immediately upon his retirement or in his heirs iii event of his 
G4 death. It was not the right of a partner while sujch to a share 
of partnership profits but was a contractual right to compen¬ 
sation for his interest in the good will of the firm, built up by his 
services in the past, accruing to him in consideration of his retire¬ 
ment, whether by his own volition or by death. In law. it is of the 
same nature as an interest in a contract of sale or lejase {Eugene 
Siegel , supra: Charles IF. 1 Yahrortli. G B.T.A. TS8) ; a| share of an 
estate {Young v. Gnichtel . supra; O' Malley-Keges v. E(\ton , supra) : 
royalties ( 1 V m. /. Paulson < t a /., Exrs.. 10 B.T.A. 73$. and J. V. 
Ley dig. supra) : a right to income from a trust {Edith ] II. Blaneg , 
13 B.T.A. 131.‘): F. C. Ilabbel! . 1-1 B.T.A. 1040). and other property 
rights or choses in action which have heretofore been considered and 
held capable of complete alienation. j 

It is true that the instrument in precise language did not assign 
the contract itself. Petitioner did not intend to assign the whole 
of the contract for he had other payments due him thereunder— 
his capital investment with interest and his share of the! firm profits 
earned prior to his retirement—which he retained for himself. We 
think, however, that it. in effect, assigned an interest therein. The 
instrument describes the subject of the assignment as 44 dll my right, 
title, and interest, in and to four undivided shares ofj the profits 
or income * arising under the partnership agreement. 5 When read 
with the articles of partnership, there is no ambiguity] After his 
retirement, petitioners only right to the earnings upon four shares 
of the firm arose under section 2 of article IV. We think the grant¬ 
ing clauses of the assignment sufficient to transfer that right and 
interest and, as we consider them in the nature of a capital asset, 
we think the assignment thereof was equivalent to an assignment of 
petitioner's interest in that part of the contract of partnership. 
G5 Cf. L. Brackett Bishop, supra: Arthur F. Ilall. jaipra. Be¬ 

yond doubt the assignor was divested of all right jthereunder; 
beyond doubt the assignee could have demanded an j accounting 
from the firm, and had the right to examine its books And records 
upon reasonable suspicion that it had failed to comply strictly with 
the terms of the agreement. Such a right, with respect Jo section 2 
of article IV. we think, was lost to petitioner bv his Assignment, 
for he had relinquished all ownership in the property right created 
by that section of the agreement when he transferred it by an 
irrevocable instrument. 
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However. petitioner had not divested himself of his contractual 
right before the payments for the first year were due thereunder. 
It is stipulated that the assignment was executed and delivered to 
the Equitable Trust Company on June 29. 1922. We refuse to be 
bound bv that stipulation for it appears to be contrary to fact as 
disclosed bv the record. The instrument was executed in Paris on 
June 29, 1922. but it was accepted by the trust company on August 
3. 1922. in New York. Petitioner testified that the matter had been 
taken up with the trust company's foreign agents, but it does not 
appear that the instrument was delivered or accepted by them on 
June 29th. On the contrary, the testimony is that it was mailed 
by petitioner in Paris to May in New York, who delivered it to 
the trust company. As this transaction was clearly in the nature of 
a gift, the delivery of the instrument to and the acceptance of it 
upon its terms by the trustee was essential to the completion thereof. 
Despite the stipulation, we are convinced that the transfer was not 
completed before August 3. 1922. The record does not disclose 
the basis upon which petitioner kept his accounts for the year 1922. 
nor does it disclose anv basis of cost, bevond that of services rendered 


% 

in the past, for petitioner's right to four shares of the firm earnings 
after his retirement. Therefore, for lack of evidence proving 

66 the same to be erroneous, we sustain respondent's action in 
including in petitioner's income for the year 1922, the sum 

of $22,378.30, regarding the assignment as effecting a transfer of 
accrued income in that amount in that vear. 

We are not impressed by respondent's contention that, because 
the recited nominal consideration of $1 was not in fact paid, there 
was no valuable consideration for the assignment and that, conse¬ 
quently. petitioner could have avoided it had he so desired. As 
we have indicated, we regard this transfer as a gift, and a gift 
needs no consideration. Moreover, the instrument, which was 
irrevocable, also recited “other valuable considerations*’ and, in 
such case, the fact that the nominal consideration was not paid does 
not establish a failure of consideration. Lcssler v. Dcloyites ct at ., 
135 X.Y.S. 948. 150 App. Div. 868; "William* v. 1 Yhittelh 74 X.Y.S. 
820, 69 App. Div. 340. 

Furthermore, the petitioner could not have avoided the assignment 
by claiming that the instrument was without consideration, even if 
that were true. The law of New York is controlling upon this point. 
In the case of Huff v. Huff ct af. M 172 X.Y.App. Div. 287, 158 X.Y.S. 
743. the plaintiff was entitled to a residuary interest of one seventh 
under his father's will. He assigned his interest by an instrument 
under seal, reciting a valuable consideration, to two of his brothers 
and executed and delivered the assignment to another brother, the 
defendant, who was the executor. Thereafter, he claimed the assign- 
ment was without consideration, and that no consideration was ever 
given bv the defendant or paid bv the assignees. The court in its 
opinion stated: 

67 “While it is true that under the provisions of section 840 
of the Code of Civil Procedure an executory instrument under 

seal is only presumptive evidence of consideration, which may be 


37 


GUY T. HELVERING VS. WILLIAM ERNEST SEA^REE 

I 
! 

I 

rebutted, an assignment is not an executory instrument]. It is com¬ 
pleted by delivery of the assignment, and the statute ha.4 not changed 
the rule of the common law with respect to such instruments. The 
allegations of the complaint that the instrument was without con¬ 
sideration can, therefore, have no bearing upon the question. The 
declaration that the instrument was signed and delivered and the 
instrument itself being set forth and being under seal, it: is conclusive 
upon the plaintiff insofar as the question of consideration is 
concerned. “ 

In the light of this decision it is clear that petitioner could not have 
revoked his assignment to the Equitable Trust Company on the 
theorv that there was no valuable consideration for it, jsince the as- 
signment was signed, sealed, and delivered to the Equitable Trust 
Company, which, in writing accepted the same upon its terms. 

Reviewed bv the Board. 

Judgment will be entered under rule 50. i 


Morris, Lansdon. Sternhagen, Trammell. Arundell, a 
dissent. 


nd Murdock 
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United States Board of Tax Appeals 
Docket No. 22094 I 

i 

i 

William Ernest Seatree, petitioner 

v. ! 

Commissioner of Internal Revenue, respondent 


Order 

On January 27. 1932, after hearing held pursuant toj notice duly 
given and for which this proceeding, upon proper motion, was con¬ 
solidated with the proceeding designated as docket no. 33040, findings 
of fact and opinion were entered herein, and thereafter, on February 
8 . 1932. the petitioner filed a motion to reopen and reconsider this 
proceeding alone, which motion was, on February 24, 1932, denied, 
but said motion being renewed by petitioner, upon further consid¬ 
eration it is 

Ordered that the order of Februarv 24. 1932, denvingjsaid motion 
be and the same is lierebv vacated and the said motioln is herebv 

•' i •' 

granted: and it is 

Further ordered that the proceeding be set down for rehearing 
and restored to the Washington calendar, subject to call; and it is 

Further ordered that, for the purposes of this rehearing, the 
consolidation of this proceeding with the proceeding known as 
docket no. 33640 be and the same is herebv vacated. 

A true copy: 

Teste: B. D. Gamble, 

Cleric U.S. Board of Tax] Appeals. 

[seal] (Signed) Edgar J. Goodrich, 

Member , United Staten Board of Tax\ Appeals. 

Dated: Washington, D.C.. April 1, 1932. 
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69 United States Board of Tax Appeals 

Docket No. 22094 

William Ernest Seatree. petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Edward B. Burling. Esq., and William Merrick Parker. Esq., for 
the petitioner. 

John D. Foley. Esq., for the respondent. 

Mcm orandum Opin ion 

Goodrich: This case was consolidated for hearing with another 
proceeding brought by the same petitioner, being docket number 
33640. Decision was reported in 25 B.T.A. 396. In arriving at that 
decision the Board rejected as being contrary to facts of record a 
stipulation of the parties as to the date of delivery of an assignment 
and held that payments made during the year 1922 by the partner¬ 
ship of which petitioner was formerly a member were taxable in 
their entirety to petitioner, for the reason that his interest therein 
had not been assigned before the accrual of such payments. 

70 Thereafter, petitioner filed a motion asking that the order 
consolidating this proceeding with docket number 33640 be 

vacated, and that this proceeding be reopened to permit petitioner 
to present evidence as to the date of said assignment. This motion 
was granted April 1. 1932. 

In accordance with leave granted by said order, the parties, bv 
counsel, on February 3. 1933, submitted a further stipulation of 
facts which we adopt as our findings in enlargement of and in 
addition to our findings of fact as set forth in our decision heretofore 
published. 

It now appeal's that for the calendar year 1922 the petitioner 
prepared and filed his income-tax return on a cash receipts and dis¬ 
bursements basis, and that of the $22,378.30 which the Board found 
as the amount payable to petitioner from the partnership for the 
fiscal year ended June 30. 1922. $4,400 (consisting of $1,600 paid 
on October 24. 1922. and $2,800 paid on March 3. 1923) was payable 
and paid to petitioner's assignees after the effective date of the 
assignment which was August 3. 1922. 

Respondent’s determination of petitioner's income for the year 
1922, as disclosed by his determination of deficiency, should be re¬ 
duced by the amount of $4,400. 

Judgment will be entered under rule 50. 

Enter: Apr. 1, 1933. 
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71 United States Board of Tax Appeals, Washington 

! ' 

Docket Xo. 22094 

William Ernest Seatree, petitioner 

v. 

! 

Commissioner of Internal Revenue, respondent 


Decision 


Pursuant to the findings of fact and opinion promulgated January 
27. 1932, and to the memorandum opinion of the Board entered 
April 1, 1933, the respondent herein on July 13, 1933, 'having filed 
a notice of settlement and proposed computation and the petitioner 
on July 20, 1933. having filed an acquiescence in the computation 
as made by the respondent, now therefore, it is 

Ordered and decided: That there is a deficiency in |tax for the 
year 1922 in the amount of $9,207.00. 

Entered. 

Enter: Jul. 29. 1933. 

[seal.] (Signed) Edgar J. Goodrich] Member. 

hr. 
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United States Board of Tax Appeals, Washington 

Docket No. 33040 


William Ernest Seatree, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


Dec** 


s/on 


Pursuant to the findings of fact and opinion of j the Board 
promulgated January 27, 1932. the respondent herein jon July 13, 
1933. having filed a notice of settlement and proposed (computation 
and the petitioner on July 20, 1933, having filed an acquiescence in 
the computation as made by the respondent, now therefore, it is 
Ordered and decided: That there are no deficiencies br overpay¬ 
ments in tax for the vears 1923 and 1924. 

Enter: Jul. 29, 1933. 

(Signed) Eixjar J. Goodrich] Member. 

[seal] 

hr. 
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73 In the Court of Appeals of the District of Columbia 


Docket Nos. 22094. 33640 

Guy T. Helverixg. Commissioner of Internal Revenue, petitioner 

v. 

William Ernest Seatree, respondent 

Petition for re vine and assign merit of errors 
Received and filed Oct. 17. 1933 

To the honorable fudges of the Court of Appeals of the District of 
Columbia: 

Now comes Guy T. Helvering. Commissioner of Internal Revenue, 
bv his attornevs. Sewall Kev. special assistant to the Attornev Gen- 
eral. E. Barrett Prettyman. general counsel. Bureau of Internal 
Revenue, and Harold Allen, special attorney. Bureau of Internal 
Revenue, and respectfully shows: 

I 

That lie is the duly appointed qualified and acting Commissioner 
of Internal Revenue of the United States, who holds his office by 
virtue of the laws thereof: that the respondent. William Ernest 
Seatree. is a citizen of the United States but not an inhabitant of 
any judicial circuit thereof, being a resident of Paris, France. 

II 

That the nature of the controversy is as follows: 

The respondent herein, hereinafter referred to as the taxpayer, 
is a citizen of the United States, but since June 30. 1921. has resided 
abroad, and filed his Federal income tax returns for the 
74 periods here involved in accordance with statute for such case 
provided. For many years prior to July 1. 1920. he was a 
member of a partnership engaged in the practice of accountancy on 
the continent of North America and in the West Indies under the 
name of Price, Waterhouse & Company, hereinafter called the part¬ 
nership. During the latter part of that period taxpayer was entitled 
to 20 shares of the partnership profits. 

On July 1. 1920. new articles of partnership were duly executed by 
the taxpayer and the eighteen other members of the firm, and there¬ 
after the taxpayer was entitled to 16 shares of the partnership profits. 
Under these new articles of partnership, which are in evidence, six of 
the partners, including the taxpayer, had the right to retire from the 
firm on June 30th of any year upon giving the specified notice of 
such intention. In the event of such retirement, or upon the death 
of one of the partners so named, the retiring partner, or his estate, 
was to receive under section 1 of article IV of the articles of partner¬ 
ship, “ the amount of his capital contributed to the partnership, and 
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any unpaid interest thereon at the rate of seven per centum per 
annum to the date of his retirement, or death, and his share of the 
profits of the partnership * * *, after deducting jthe amount 

of anv claims which the partnership may have against him or his 
estate.” to the date of his retirement, or death. 

In addition to these payments, it was provided (sec.| 2 , art. IV) 
that these six partners should be entitled to the following: 

“ * v * in each of the three years (commencing July 1) next 
immediately following his death or retirement, to receive from the 
partnership, in addition to the other amounts which shall be 
75 payable to him as in this Article provided, a portion of the 
profits of the partnership for each of such three years as if 
he were the owner of shares in the partnership, in addition to the 
shares of the continuing partners, as follows: 

* * * * * * * 

In the case of said Seatree, 4 shares 

* * * * * * * 


“ Such payments shall be made to such retiring partner, or to his 
legal representatives as the case may be, at the same time; that profits 
for each of such three years, when determined, shall be paid to the 
continuing partners.” 

The payments provided by section 2 of article IV of the jpartnership 
agreement were separate and distinct from the distributions to which 
the several partners were entitled while they remained members of 
the firm. While members, all the partners shared in the firm’s earn¬ 
ings on the basis of the shares each held as set out in the] agreement. 
These provisions for additional payments upon death or retirement 
applied to only six of the partners, including the taxpayer, and the 
payments were to be made without the rendition of further services 
by the retiring partner after his retirement, or by his representatives 
after his death. They were to be reduced by $3,000 per share unless 
the retiring partner gave a written undertaking to refrain for the 
next seven years from practicing his profession in the territory in 
which the firm operated. Section 4 of article IV of the partnership 
agreement provided that the partnership should determine as to 
any partner attempting to sell, assign, transfer, or otherwise alien¬ 
ate his shares in the partnership, or any interest therein or part 
thereof. 

In the spring of 1920, the taxpayer was urged by the senior partner 
of the American firm of Price, Waterhouse & Company to 
76 accept a responsible position with the continental firm of the 
same name located in Paris. As an inducement to him to give 
up his connection with the American firm and undertake this new 
position, the American firm agreed to take a active interest in the 
continental firm, to insist on his being made senior partner thereof, 
with a share of the profits commensurate with his position, and to 
make the payments to which Seatree was entitled under section 2 of 
article IV direct to a trustee for his two daughters. The taxpayer 
retired from the partnership as of June 30, 1921, and became senior 
partner of the continental firm. 


i 
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The partnership during the years 19*22. 1923. and 1924 kept its 
books of account and made its returns of income on the accrual basis 
of accounting and on the basis of a fiscal year ending June 30. 

In the period between July 1. 1921, and April 30, 1923, the 
partnership paid to the taxpayer from time to time in accordance 
with the articles of partnership, the capital sum which on June 30, 
1921. stood to the taxpayer’s credit under the capital and shares 
agreement of the partnership, together with interest thereon from 
that date to the dates of payment, and his share of the firm profits 
to the date of his retirement. The interest so paid amounted to 
$9,098.40 in the vear 1922 and $3,360 in the year 1923. In including 
these items of interest in the taxpayers income for the periods in 
which received petitioner erroneously subjected one half of the item 
of $9,098.40 to 1921 rates of surtax instead of 1922 rates, and twice 
included the item of $3,360 in taxpayer's income for 1923. These 
errors of computation were admitted at the hearing and duly 
corrected. 

77 On June 29. 1922. which was after his retirement, but be¬ 
fore the payments were due under section 2 of article IV of the 
articles of partnership, the taxpayer executed a written instrument 
under seal, by which, u in consideration of the sum of one dollar, 
receipt whereof is duly acknowledged, and other good and valuable 
considerations", he transferred and assigned to the Equitable Trust 
Co. of New York in trust for his two minor daughters ** all my 
right, title, and interest in and to four undivided shares of the 
profits or income how due. or which may hereafter become due and 
payable to me for the three years ending June 30. 1924. under and 
by virtue of " the partnership agreement. 

The instrument, which is in evidence, gave the trustee power to 
manage and invest the funds coming into its hands, subject to the 
advice and consent of Mr. George Oliver May. or his successor; to 
divide such funds into two separate trusts, one for each of the tax¬ 
payer's daughters, and to accumulate such funds during the minority 
of the beneficiaries, thereafter to distribute to them the income or 
interest arising therefrom, free from the control or intervention of 
husband or creditors. The beneficiaries were given the right to dis¬ 
pose of the corpus of their respective trust funds only by testimcn- 
tary disposition. The grantor reserved the right to add to the prin¬ 
cipal of the trust funds: to direct the investment of the funds should 
he so desire, and to remove or change the trustee. X<> power to 
revoke the trust was reserved. Broad powers of management were 
granted the trustee and it was provided that upon the death of the 
grantor the powers reserved to him were to vest in May. or his 
successor. The sum of $1 recited as a consideration was not in fact 


paid by the trust company to the taxpayer. The instrument 
78 was delivered to the trust company, which, under date of 
August 3. 1922. accepted the asignment upon its trusts and 
terms. The nartnership was fully advised with respect to the matter, 
and gave its consent to the assignment. 

The amounts equal to four shares of the profits of the firm payable 
under the provisions of section 2 of article IV of the articles of part- 
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nership for the fiscal years ended June 30, 1922, 1923, arid 1924 were 
respectively $22,378.30, $24,904.40. and $26,086.40. These amounts 
petitioner has included in the taxpayers income for said years. Pay¬ 
ments on account of these amounts were made by the partnership to 
the Equitable Trust Company, as trustee, totaling, in 1922, $19,578.30, 
of which $17,978.30 was paid on July 25th and $1,600 Was paid on 
October 24th; in 1923. $26,474; in 1924. $27,200. 

The taxpayer contends that no part of the amounts paid or payable 
by the partnership to the trust company during thesf years was 
income to him. 


On the theory that the proceeds of four shares of the 


partnership 


profits in 1922. 1923. and 1924. assigned bv the taxpayer to the trustee 
for his minor daughters, were income to the taxpayer for each of 
those years, respectively, the petitioner herein proposed to assess the 
taxpayer upon the said amounts as income, and mailed notices to the 
taxpayer of tlie determination of deficiencies arising from said 
additions to his income, as provided by law. 

In due course the taxpayer filed his appeal from such determination 
of taxability and prosecuted his appeal to hearing beforij the United 
States Board of Tax Appeals. Thereafter the said Board entered its 
findings of fact and decision, redetermining, holding, and deciding 
that as to 1923 and 1924 the proceeds of four shares in the partner¬ 
ship earnings assigned as above described were not chargeable as in¬ 
come to the taxpayer, but that the proceeds of said forir shares of 
partnership profits for 1922. having accrued to taxpayer before 
79 the said assignment, were chargeable to him as inebme in 1922. 

Upon the filing of a supplemental stipulation of facts the 
Board rendered a supplemental opinion finding that for the calendar 
year 1922 the taxpayer prepared and filed his income-tax return on 
a cash receipts and disbursements basis, and that of the $22,378.30 
which the Board had found as the amount payable to tlhe taxpayer 
from the partnership for the partnership's fiscal year ended June 30, 
1922, $4,400 was payable and paid to the taxpayer's assignee after the 
effective date of the assignment, which was August 4, 19^2, and that 
petitioner's computation of the taxpayer's income for 1922 should 
aceordinglv be reduced bv $4,400. In due course, and on Julv 29, 
1933, the said Board entered its decision pursuant to arjd in accord 
with its final opinion. 

Ill 


The petitioner herein, being aggrieved by said opinion, decision, 
and order of the said United States Board of Tax Appeals, desires a 
review thereof in accordance with the statutes in such case made and 
provided by the Court of Appeals of the District of Cfolumbia, in 
which court power of such review is vested by section 100|2 (a) of the 
Revenue Act of 1926. 44 Stat. 9. 

IV | 

I 

The petitioner herein, as basis for such review, assigns the follow¬ 
ing errors: 

1 . The United States Board of Tax Appeals erred in holding and 
deciding that the assignment by respondent of profits of the partner- 
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ship was an assignment pro tanto of the contract by virtue of which 
such profits were payable to respondent. 

80 2. The United States Board of Tax Appeals erred in failing 
to hold that the assignment was of income only. 

3. The United States Board of Tax Appeals erred in failing to 
hold that respondent was the earner of the income and that it was 
taxable to him when paid bv his direction to his assignee. 

4. The United States Board of Tax Appeals erred in holding and 
deciding that the amounts paid to respondent’s assignee were not 
taxable as income to respondent in the respective years in which they 
were paid to his assignee. 

Wherefore, the petitioner herein prays that this honorable court 
may review said findings of fact, opinion, decision, and order, and 
reverse and set them aside: that a transcript of the record be pre¬ 
pared in accordance with law and the rules of this court and trans¬ 
mitted to the clerk thereof for filing, and that appropriate action be 
taken to the end that the manifest errors herein complained of may 
be reviewed and corrected by this court. 

(Signed) Sewall Key. 

Special Assistant to the Attorney General. 

(Signed) E. Barrett Pretty max, 
i General Counsel. Bureau of Internal Revenue. 

Of counsel: 

(Signed) Harold Allen, 

Special Attorney . 

Bureau of I nternaJ Revenue. 

HA: SOG. 10/6/33. 

81 United States of America, 

District of Columbia , as: 

Harold Allen, being duly sworn, says that he is a special attorney 
in the office of the general counsel of the Bureau of Internal Revenue 
and one of the attorneys for the petitioner on review, and as such is 
duly authorized to verify the foregoing petition for review; that he 
has read said petition and is familiar with the contents thereof; 
that said petition is true of his own knowledge except as to matters 
therein alleged on information and belief, and as to those matters 
he believes it to be true. 

(Signed) Harold Allen. 

Sworn and subscribed to before me this 12 day of October 1933. 

(Signed) George W. Kreis. Notary Public. 

My commission expires Nov. 16. 1937. 
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82 In the Court of Appeals of the District of Colombia 

Docket Nos. 22094, 33040 

i 
i 

Guy T. Helyering, Commissioner of Internal Revenue, petitioner, 

v. 

William Ernest Seatree, respondent 
Notion of filing petition for review 
Received and filed Oct. IT, 1933 

T °= 

Mr. William Ernest Seatree, 

4'/ Avenue de VOpera* Pari#* France. 

Edward B. Burling, Esq., 

Union Trust Building* 'Washington* D.C. 

You are hereby notified that the Commissioner of Injternal Reve¬ 
nue did. on the 17th day of October 1933, file with thejelerk of the 
United States Board of Tax Appeals, at Washington, D.C., a peti¬ 
tion for review by the Court of Appeals of the District Of Columbia, 
of the decision of the Board heretofore rendered in the alcove-entitled 
case. A copy of the petition for review and the assignments of error 
as filed is hereto attached and served upon you. 

Dated this 17th dav of October 1933. 

(Signed) E. Barrett Prettyman, 
General Counsel , Bureau of Internal Revenue. 

83 Personal service of the above and foregoing notice, together 
with a copy of the petition for review and assignments of 

errors mentioned therein, is hereby acknowledged this 17th day of 
October 1933. 

(Signed) William Ernest Seatree, 

Respondent on review. 
(Signed) Edward B. Burling, 

Attorney for respondent on review. 

R A: SOG. 9/4/33. 

j 

i 

84 In the Court of Appeals of the District of Coluijnbia 

Docket Nos. 22094. 33640 

Guy T. Helvering, Commissioner of Internal Revenue, j petitioner, 

v. \ 

William Ernest Seatree, respondent 

| 

Statement of evidence 

Received and lodged Nov. 27, 1933. Filed Nov. 28|, 1933 

I 

The following is a statement of evidence in narrative form in the 
above-entitled cause. This cause came on for hearing befoire the Hon. 
Edgar J. Goodrich, member of the United States Board pf Tax Ap- 
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peals, on June 29, 1931. The appeals of the taxpayer in both docket 
numbers above stated were consolidated for hearing in the Board 
of Tax Appeals. The order of consolidation was later vacated in 
order to admit additional evidence submitted in the form of a stipu¬ 
lation of facts which applied only to the appeal at docket number 
22094, and a supplemental opinion was thereafter rendered to take 
said additional evidence into account. The supplemental opinion 
corrected figures as to which both parties agreed the Board had erred 
but did not otherwise affect the decision on the consolidated hearing 
here under review. 

The respondent on review, hereinafter referred to as the 
85 taxpayer, is a citizen of the United States, but since June 30. 

1921. has resided abroad, and filed his Federal income tax re¬ 
turns for the periods here involved in accordance with statute for such 
case provided. For many years prior to July 1. 1920, lie was a mem¬ 
ber of a partnership engaged in the practice of accountancy on the 
continent of North America and in the West Indies under the name 
of Price. Waterhouse & Company, hereinafter called the partnership. 
During the latter part of that period the taxpayer was entitled to 20 
shares of the partnership profits. 

On July 1. 1920. new articles of partnership were duly executed 
bv the taxpaver and the eighteen other members of the firm, and 
thereafter the taxpayer so long as he remained a member of the 
partnership was entitled to 10 shares of the partnership profits. 
Under these new articles of partnership six of the partners, includ¬ 
ing taxpayer, had the right to retire from the firm on June 30th 
of any year upon giving the specified notice of such intention. In 
the event of such retirement, or upon the death of one of the part¬ 
ners so named, the retiring partner, or his estate, was to receive 
under section 1 of article IV of the articles of partnership “the 
amount of his capjtal contributed to the partnership, and any unpaid 
interest thereon at the rate of seven per centum per annum to the 
date of his retirement, or death, and his share of the profits of the 
partnership * * *. after deducting the amount of any 

80 claims which the partnership may have against him or his 
estate to the date of his retirement or death. 

In addition •<> these payments, it was provided in section 2. article 
IV, of the articles of partnership, as follows: 

“Section 2. In t consideration of the rearrangement and readjust¬ 
ment effected by this indenture and the capital and shares agree¬ 
ment. the parties of the first, second, third, fourth, fifth, and seventh 
parts, respectively, or their several respective legal representatives, 
as the case mav be. shall be entitled, in each of the three vears 
(commencing on July 1) next immediately following his death or 
retirement, to receive from the partnership, in addition to the other 
amounts which shall be payable to him as in this article provided, a 
portion of the profits of the partnership for each of such three years 
as if he were the owner of shares in the partnership, in addition to 
the shares of the continuing partners, as follows: 

******* 

“ In the case of said Seatree. 4 shares 

******* 
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“ Such payments shall be made to such retiring partner, or to his 
legal representatives, as the case may be, at the same tin>e that profits 
for each of such three years, when determined, shall bje paid to the 
continuing partners.” 

The payments provided by section 2. article IV, of the partnership 
agreement, were separate and distinct from the distributions to which 
the several partners were entitled while they remained members of 
the firm. While members, all the partners shared in the 

87 firm's earnings on the basis of the shares each h|eld as set out 
in the agreement. These provisions for additional payments 

upon death or retirement applied to only six of the partners, 
including the taxpayer, and the payments were to be jpiade without 
the rendition of further services by the retiring partjner after his 
retirement, or by his representatives after his deathJ They were 
to be reduced by $3,000 per share unless the retiring partner gave a 
written undertaking to refrain for the next seven yeafs from prac¬ 
ticing his profession in the territory in which the firm operated. 
Section 4 of article IV of the partnership agreement provided that 
the partnership should determine as to any partner attempting to 
sell, assign, transfer, or otherwise alienate his shares ill the partner¬ 
ship. or any interest therein or part thereof. 

In the spring of 1020 the taxpaver was urged bv the senior partner 
of the American firm of Price. Waterhouse & Company to accept 
a responsible position with the continental firm of the same name 
located in Paris. As an inducement to him to give up his connec¬ 
tion with the American firm and undertake this new position, the 
American firm agreed to take an active interest in the continental 
firm, to insist on his being made senior partner thereofj with a share 
of the profits commensurate with his position, and to ujiake the pay¬ 
ments to which the taxpayer was entitled under section!2. article IV, 
above quoted, direct to a trustee for his two daughters. The 

88 taxpayer retired from the partnership as of Jjune 30, 1921, 
and became senior partner of the continental fiijm. 

Idle partnership during tlie years 1922. 1923. and 1924 kept its 
books of account and made its returns of income on the accrual basis 
of accounting and on the basis of a fiscal year ending June 30. 

In the period between July 1. 1921. and April 30. 1923. the partner¬ 
ship paid to the taxpayer from time to time in accordance with 
the articles of partnership, the capital sum which on June 30, 1921, 
stood to the taxpayer's credit under the capital and shares agreement 
of the partnership, together with interest thereon froiq that date to 
the dates of payment, and his share of the firm profitjs to the date 
of his retirement, d'lie interest so paid amounted to $9,098.40 in 
the year 1922 and $3,360 in the year 1923. In including these items 
of interest in the taxpayer's income for the periods in which received, 
the petitioner on review erroneously subjected one half of the item 
of $9,098.40 to 1921 rates of surtax instead of 1922 ratjes. and twice 
included the item of $3,360 in the taxpayer's income for 1923. These 
errors were duly conceded and corrected at the hearing. 

On June 29. 1922. which was after his retirement, bjut before the 
payments were due under section 2. article IV, of the articles of 
partnership, the taxpayer executed and delivered a wjritten instru¬ 
ment under seal, bv which * 4 in consideration of the sum of 
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89 one dollar, the receipt whereof is duly acknowledged, and 
other good and valuable considerations **. he transferred and 

assigned to the Equitable Trust Company of New York in trust 
for his two minor daughters all his right, title, and interest in and 
to four undivided shares of the profits or income then due. or which 
might thereafter become due and pavable to him for the three vears 
ending June 30. 1924. under and by virtue of the partnership agree¬ 
ment. Said instrument provided in part as follows: 

*’ A HOIC <>H tn< n In/ thrsr [n’< s< nfs ; 

"That William Ernest Sea tree, an American citizen residing at 
no. 22 rue Kaynouard. Paris, in the Republic of France, herein after 
called the grantor, in consideration of the sum of one dollar, the re¬ 
ceipt whereof is hereby acknowledged, and other good and valuable 
considerations, has granted, bargained, sold, aliened, remised, re¬ 
leased. eonveved. assigned, transferred, and set over, and bv these 
presents do grant, bargain, sell, alien, remise, release, convey, assign, 
transfer, and set over unto the Equitable Trust Company of New 
York, a corporation organized and existing under and by virtue of 
the laws of the State of New York hereinafter called tin* trustee, 
and to its successors and assigns forever, all my right, title, and 
interest in and to four undivided shares of the profits or income now 
due. or which mav hereafter become due and pavable to me for the 
three years ending June 30. 1924. under and by virtue of a certain 
partnership agreement entered into between the grantor and the co¬ 
partnership known as. and doing business under tin* firm name and 

stvle of. Price Waterhouse Co., of .“>c» Pine Street. Xew York Citv. 
% • 

dated July 1. 1920. as per the annexed certificate from Mr. George 
Oliver May. of said company marked ; Schedule AY’ 

90 The instrument gave the trustee power to manage and 
invest the funds coming into its hands, subject to the advice 

and consent of Mr. George Oliver May. or his successor: to divide 
such funds into two separate trusts, one for each of the taxpayer's 
daughters, and to accumulate such funds during the minority of the 
beneficiaries, thereafter to distribute to them the income or interest 
arising therefrom, free from the control or intervention of husband 
or creditors. The beneficiaries were given the right to dispose of 
the corpus of their respective trust funds only by testamentary dis¬ 
position. The granfor reserved the right to add to the principal of 
the trust funds: to direct the investment of the funds should he so 
desire, and to remove or change the trustee. Xo power to revoke the 
trust was reserved. Broad powers of management were granted the 
trustee and it was provided that upon the death of the grantor the 
powers reserved to him were to vest in May or his successor. The 
instrument was delivered to the trust company, which, under date of 
August 3. 1922. accepted the assignment upon its trusts and terms. 
The partnership was fully advised with respect to the matter, and 
gave its consent to the assignment. 

The amounts equal to four shares of the profits of the firm payable 
under the provisions; of section 2 of article IV of the articles of part¬ 
nership for the fiscal years ended June 30. 1922. 1923. and 1924. 

91 were respectively $22,378.30. $24,964.40. and $26,086.40. 
These amounts appellant has included in the taxpayer’s in¬ 
come for said years, which action taxpayer contends, is erroneous. 
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Payments on account of these amounts were made by | the partner¬ 
ship to the Equitable Trust Company, as trustee, totalling, in 1922, 
$19,578.30. of which $17,978.30 was paid on July 25th aijd $1,000 was 
paid on October 24th: in 1923. $20,474: in 1924*. $27,200. 

Petitioner on review confessed error in subjecting tq 1921 rather 
than 1922 rates of surtax the sum of $11,189.15. being one half of 
the amount payable in 1922 under section 2. article IV. of the articles 
of partnership. 

The taxpayer contends that no part of the amounts pajd or payable 
by the partnership to the trust company during the.-je years was 
income to him. 

For the calendar year 1922 tin* taxpayer prepared and filed his 
income-tax return on a cash receipts and disbursements basis. Of 
the $22,378.30 which was payable to the taxpayer under section 2, 
article IV. of the partnership agreement, for the partnership's fiscal 
year ended June 30. 1922. $4,400 (consisting of $1,000 paid on Oc¬ 
tober 24. 1922. and $2.soo paid on March 3. 1923) was payable and 
paid to the taxpayer's assignee after the effective date of the assign¬ 
ment. which was August 3. 1922. and the previous computation of 
the taxpayer’s income for 1922 has accordingly beenj reduced by 
$4,400 before review. 

92 The foregoing evidence is all of the material evidence ad¬ 
duced at the hearing before the Hoard of Tax Appeals, and 

the same is approved by the undersigned. E. Barrett) Prettvman, 
general counsel. Bureau of Internal Revenue, as attorney for the 
Commissioner of Internal Revenue. 

(Signed) B. Barrett Prettymax. 

(t< nerai Counsel. Bureau of Intern eft Revenue. 

The foregoing is all of the material evidence adduced at the hear- 

V » 

ing before the Board of Tax Appeals, and the same is approved by 
the undersigned, as attorney for the respondent on review. 

Edward B. Bulling. 

Attorney for Respondent on- Review. 

93 The foregoing is all of the material evidence adduced at 
the hearing and in order that the same may be preserved and 

made a part of the record, this statement of evidence! is duly ap¬ 
proved and settled this 28th day of November 1933. 

Edgar J. Goo|drich. 

Member . United States Board of Taf. Appeals. 
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94 In the Court of Appeals of the District of Columbia 


Docket Nos. 2*2094. 33640 

Guy T. Helvering. Commissioner of Internal Revenue, petitioner 

v. 

William Ernest Seatree. respondent 
PRAECIPE FOR RECORD 
Filed Nov. 27, 1933 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the clerk of the 
Court of Appeals of the District of Columbia copies duly certified as 
correct of the following documents and records in the above-entitled 
cause in connection with the petition for review by the said Court 
of Appeals of the District of Columbia, heretofore filed by the Com¬ 
missioner of Internal Revenue: 

docket ::a«4o 

1. Docket entries. 

2. Petition, filed January 6. 1928. 

3. Answer, filed March 7. 1928. 

4. Findings of fact and opinion, entered January 27. 1932. 

5. Decision, entered Julv 29. 1933. 


DOCKET li2 0!)4 

1. Docket entries. 

2. Petition, filed December 23. 1926. 

3. Answer, filed February 23. 1927. 

4. Motion to consolidate, filed February 10. 1931. 

5. Order of consolidation, entered February 12. 1931. 

6. Findings of fact and opinion, filed January 27. 1932. 

7. Order vacating order of consolidation for purpose of rehearing, 
entered April 1. 1932. 

8. Supplemental opinion, entered April 1. 1933. 

9. Decision, entered July 29. 1933. 

95 a. Petition for review covering both docket numbers, to¬ 

gether with proof of service of notice of filing petition for 
review and of service of copy of petition for review. 

b. Statement of the evidence as settled and allowed. 

c. This praecipe. 

(Signed) E. Rarrett Prettyman. 
General Counsel. Bureau of Internal Revenue. 

Service of a copy of the within praecipe is hereby admitted this 21st 
day of November 1933. 

(Signed) Edward R. Ruri.ing. 

Attorney for Resinjndent. 

HA: 309. 11-4-33. 
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United States Board of Tax Appeals, Washington 
Docket Nos. 22094 and 33640 j 
Commissioner of Internal Revenue, petitioner 


William Ernest Seatree, respondent! 

Certificate \ 

I. B. D. Gamble, clerk of the U.S. Board of Tai Appeals, do 
hereby certify that the foregoing pages, 1 to 95, inclusive, contain 
and are a true copy of the transcript of record, papers, and pro¬ 
ceedings on file and of record in mv office as called for bv the 
praecipe in the appeal as above numbered and entitled. 

In testimony whereof. I hereunto set mv hand and affix the seal 

%' 4 . 

of the United States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 13th dav of December 1933. 

[seal.] B. I). Gamble, 

Clerk. United States Board of 'tax Appeals. 
(Endorsed on cover:) Board of Tax Appeals. No. j>130. Guy T. 
Ilelveriny. Commissioner of Internal Revenue, appellant, vs. William 
Ernest Seatree. 

(Stamped on cover:) Court of Appeals. District of Columbia. 
Filed Dec. 15. 1933. Henrv W. Hodges, clerk. 


V.S. GOVERNMENT PRINTING OFFICE: 19*4 
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In the Court of Appeals of the District of 

Columbia i 


No. 6130 

I 

i 

Guy T. Helvering, Commissioner of Internal 

Revenue, petitioner 

v. 

William Ernest Seatree, respondent 


O.Y PETITION FOR REVIEW OF DECISIONS OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


OPINION BELOW 

i 

j 

The only previous opinion in this case is that 
of the United States Board of Tax Appeals (R. 
31, 38), which is reported in 25 B.T.A. 396. | 

i 

i 

JURISDICTION 

1 

This petition for review involves consolidated 
proceedings for the determination of deficiencies 
in income taxes in the sums of $9,207.60 (R. 39), 
$4,012.69, and $5,111.88, for the years 1922, 1923, 
and 1924, respectively (R. 31) and is takefi from 

(i) 


o 


decisions of the Board of Tax Appeals entered 
July 29, 1933 (R. 39). The case is brought to this 
Court by petition for review filed October 17, 1933 
(R. 40, 44), pursuant to provisions of Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 
Stat. 9, as amended by Section 1101 of the Revenue 
Act of 1932, c. 209, 47 Stat. 169. 

QUESTION PRESENTED 

♦ 

Whether there should be included in taxpayer’s 
income amounts paid by the partnership of which 
he formerly was a member to a trustee for the 
benefit of his daughters. 

STATUTES INVOLVED 

Revenue Act of 1921. e. 136, 42 Stat. 227: 

Sf.c. 213. That for the purposes of this 
title (except as otherwise provided in sec¬ 
tion 233) the term “gross income"— 

(a) Includes gains, profits, and income 
derived from salaries, wages, or compensa¬ 
tion for personal service * * *, of 

whatever kind and in whatever form paid, 
or from professions, vocations, trades, busi¬ 
nesses, commerce, or sales, or dealings in 
property, whether real or personal, growing 
out of the ownership of or use of or interest 
in such property; also from interest, rent, 
dividends, securities, or the transaction of 
any business carried on for gain or profit, 
or gains or profits and income derived from 
anv source whatever. * * *. 


3 


i 


Sec. 218. (a) That individuals parrying 
on business in partnership shall tie liable 
for income tax only in their individual ca¬ 
pacity. There shall be included in jcomput- 
ing the net income of each partner j his dis¬ 
tributive share, whether distributed or not, 
of the net income of the partnership for the 
taxable vear. * * *. 

I 

STATEMENT 

i 

i 

For many years prior to July 1920 respondent 
was a member of a partnership known a4 Price, 
Waterhouse & Company and was entitled toj twenty 
shares of the partnership profits. On the above 
date, new articles of partnership were executed by 
the respondent and the other members of me firm 
and thereafter he was entitled to sixteen shares of 
the partnership profits so long as he remained a 
member thereof. These new articles of partnership 
gave the right to retire from the firm to pertain 
of the partners, including the respondent, op June 
30th of any year upon giving notice of suclil inten- 
tion (R. 46)'. ; 

In the event of such retirement, or upion the 
death of one of the partners so named, the retiring 
partner, or his estate, was to receive under Section 
1 of Article 4 of the articles of partnership “the 
amount of his capital contributed to the partner¬ 
ship, and any unpaid interest thereon at tile rate 
of seven per centum per annum to the date 
retirement, or death, and his share of the 

i 

in the partnership * * *, after deducting the 

amount of any claims which the partnership may 
have against him * * *” (R. 46). In addition 


I of his 
profits 



4 


to these payments, it was provided in Section 2 of 
Article IV of the articles of partnership as follows 
(R. 46-47) : 

Skc. 2. In consideration of the rearrange¬ 
ment and readjustment effected by this 
indenture and the capital and shares agree¬ 
ment, the parties of the first, second, third, 
fourth, fifth, and seventh parts, respectively, 
or their several respective legal representa¬ 
tives, as the case may be, shall be entitled, 
in each of the three years (commencing on 
Julv 1) next immediately following his 
death or retirement, to receive from the 
partnership, in addition to the other amounts 
which shall be payable to him as in this ar¬ 
ticle provided, a portion of the profits of the 
partnership for each of such three years as 
if he were the owner of shares in the part¬ 
nership, in addition to the shares of the con¬ 
tinuing partners, as follows: * * * 

In the case of said Seatree, 4 shares. 
***** 

Such payments shall be made to such re¬ 
tiring partner, or to his legal representa¬ 
tives, as the case may be, at the same time 
that profits for each of such three years, 
when determined, shall be paid to the con¬ 
tinuing partners. 

Section 4 of Article IV of the partnership agree¬ 
ment provided that the partnership should deter¬ 
mine as to any partner attempting to call, assign, 
transfer, or otherwise alienate his shares in the 
partnership or any interest therein or part thereof 
(R. 47). 


Upon the insistence of the senior partner, re¬ 
spondent agreed to accept a responsible position 
with the continental firm of the same name|located 
in Paris, France, in which the American fijrm had 
an active interest. As part of the consideration for 
respondent's agreement, it was agreed that he 
would be made the senior partner of the Paris 
company with a share of the profits commensurate 
with such position and further that the payments 
to which respondent was entitled upon retirement 
from the American firm, under Section 2 of jArticle 
IV, supra, would be paid by the firm dircjct to a 
trustee for his two daughters. Whereupon, re¬ 
spondent retired from the partnership as 6f June 
30, 1921, and became the senior partner j of the 
continental firm (R. 47). | 

On June 29, 1922, the respondent executed and 

delivered a written instrument under seal by which 

«/ 

he “granted, bargained, sold, aliened, remised, 

i 

released, conveyed, assigned, transferred, imd set 
over * * * to the Equitable Trust Company 

of New York as trustee for the benefit of his daugh¬ 
ters “all my right, title, and interest in and to four 
undivided shares of the profits or income nqw due, 
or which may hereafter become due and payable to 
me for the three years ending June 30, 1924^ under 

I 

and by virtue of a certain partnership agreement 
* * * ” The instrument gave to the trustee 

power to manage the property and invest 4nd re¬ 
invest the funds for the benefit of the abov^ bene¬ 
ficiaries. Respondent reserved the right to add 
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to the principal, to direct the investment of the 
funds should he so desire, and to remove or change 
the trustee, but reserved no power to revoke the 
trust. The partnership was fully advised with 
respect to the matter and gave its consent to the 
assignment (R. 48). 

The amounts paid to the trustee under the above 
instrument for the fiscal vears ending June 30. 
1922, 1923. and 1924. were, respectively, $19,578.30, 
$26,474, and $27,200 (R. 49). 


The Commissioner of Internal Revenue deter¬ 
mined that these amounts should have been in¬ 
cluded in the income of the respondent and as¬ 
sessed deficiencies as follows: 

1922, $10,956.99 (R. 10). 

1923, $4,012.69 (R. 21). 

1924, $5,111.88 (R. 21). 

Upon appeal, the Board of Tax Appeals re¬ 
versed the Commissioner's determination and held 
that the assignment was of a property right rather 
than income and determined that there are no de¬ 


ficiencies for the vears 1923 and 1924, but that 
there is a deficiencv for the vear 1922 in the amount 
of $9,207.60 (R. 31-39). The Board distinguished 
the year 1922 upon the ground that a substantial 
portion of the income accrued prior to the effective 
date of the assignment (R. 38). The Commis¬ 
sioner brings the question thus presented to this 
Court for review (R. 40-44). 


SPECIFICATION OF ERRORS TO BE URGED 


The United States Board of Tax Appeal? erred 
in holding that the assignment by respondent of 
profits of the partnership was an assignment of a 
property right and in failing to hold that pie as¬ 
signment was of income only and taxable qs part 
of respondent’s income.’' 


SUMMARY OF ARGUMENT 


it is well settled that an assignment of income 
does not relieve the assignor of the tax tljereon. 
In the instant case, the assignment of the income 
to be earned by the firm, of which respondent was 
a partner, was ineffective to prevent its inclusion 
in his income. The fact that this participation in 
the profits was after his retirement from thje firm 
and in consideration not alone of past services but 
also of services rendered the partnership iy his 
acceptance of the responsibilities of the continental 
firm in which the American firm had an interest, 
failed to remove the assignment in question from 
the category of a mere anticipatory assignment of 
income. 

ARGUMENT 


It is well settled that an anticipatory assignment 
of income does not relieve the assignor of liability 
for the tax thereon. Lucas v. Earl , 281 U.SL 111 • 

7 i ? 


1 The asserted errors are here merely summarized, j They 
are set forth in greater detail in the petition for Review 
(R. 43-44) and are incorporated herein fully by reference. 
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Corliss v. Bowers, 281 U.S. 376; Burnet v. Lein- 
inger, 285 U.S. 136, Daugherty v. Commissioner, 
63 F. (2d) 77 (C.C.A. 9tli) ; Van Meter v. Com¬ 
missioner, 61 F. (2d) 817 (C.C.A. 8th) ; Luee v. 
Burnet, 55 F. (2d) 751 (App.D.C.); Mitchell v. 
Bowers, 15 F. (2d) 287 (C.C.A. 2d). 

In Lucas v. Earl, supra , a husband had made a 
contract with his wife bv which his salary and fees 
were to be “received, held, taken, and owned'’ by 
them as joint tenants. The Court recognized that 
the statute seeks to tax only income beneficially re¬ 
ceived and that the salary and fees involved therein 

* 

became the joint property of Earl and his wife on 

the very instant on which they were received. But 

the Court refused to decide that case bv “attenu- 

* 

ated subtleties” but determined it upon the import 
and reasonable consideration of the taxing act and 
in this connection said (p. 114) : 

There is no doubt that the statute could 
tax salaries to those who earned them and 
provide that the tax could not be escaped 
by anticipatory arrangements and contracts, 
however skillfully devised, to prevent the 
salary when paid from vesting even for a 
second in the man who earned it. That 
seems to us the import of the statute before 
us and we think that no distinction can be 
taken according to the motive leading to the 
arrangement by which the fruits are attrib¬ 
uted to a different tree from that on which 
they grew. 
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In Corliss v. Bowers, supra, the taxpayer cheated 
a trust transferring a fund to trustees with instruc¬ 
tions to pay the income therefrom to his wife. In 
that case, as here, the argument was presented that 
a property right had been assigned. The Supremo 
Court said (p. 378) : ! 

i 

But taxation is not so much concerned 

l 

with the refinements of title as it is! with 
actual command over the property taxed— 
the actual benefit for which the tax is! paid. 

i 

In Burnet v. Leiniiujer, supra, the taxpayejr had 


assigned one half of his interest in a partnership 
to his wife. The Court said (p. 141): j 

j 

The respondent urges that the assignment 
to his wife was of one half of the “corpus” 
of his interest and that this “corpus'\ pro¬ 
duced the income in question. The iehar- 
acterization does not aid the contention. 
That which produced the income was riot of 
Mr. Leininger’s individual interest pi the 
firm, but the firm enterprise itself, th^it is, 
the capital of the firm and the laboif and 
skill of its members employed in combina¬ 
tion through the partnership relation ip the 
conduct of the partnership business. There 
was no transfer of the corpus of the partner¬ 
ship property to a new firm with a conse¬ 
quent readjustment of rights in that prop¬ 
erty and management. If it be assfimed 
that Mrs. Leininger became the beneficial 
owner of one half of the income whicli her 
husband received from the firm enterprise,. 


i 
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it is still true that he, and not she, was the 
member of the firm and that she had only 
a derivative interest. 

In Daugherty v. Commissioner, supra, an attor¬ 
ney made an assignment to his wife of one half of 
his contingent interest in a contract for attorney’s 
fees. He did no work in connection with the litiga¬ 
tion out of which the fees arose after the assign¬ 
ment to his wife. There, as here, the contention 
was that it was an assignment of a property right. 
The Court relied upon Lucas v. Earl, supra , and 
held that the assignment of an uncertain and con¬ 
tingent amount in that case amounted to an at- 
tempted anticipatory arrangement transferring in¬ 
come to accrue from personal services and was 
unavailing for tax purposes. 

In Poe y. Seaborn, 282 U.S. 101, in discussing 
the Earl case, supra, the Court said (p. 117) : 

The very assignment in that case was bot¬ 
tomed on the fact that the earnings would be 
the husband’s property, else there would 
have been nothing on which it could operate. 

In the instant case, the assignment could operate 
on nothing but the earnings of the partnership of 
which respondent had been a valuable partner for 
so many years. The fact that he was not required 
to do work directly for the American firm after his 
retirement does not alter the situation. His prior 
services in connection with that firm prompted the 
partners in executing the new articles of partner¬ 
ship, which gave rise to the income here in question. 


I 
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His interest in the future profits during the period 
of three years was of course wholly uncertain,!prob¬ 
lematical, and contingent. Furthermore, his re¬ 
tirement from the firm was upon the insistence 
of the senior partner and for the purpose of assum¬ 
ing the position of responsible head of the partner- 
si lip of the same name conducting its business in 
Paris, France, in which company the American 

firm had a very substantial interest. It seenjis ob- 

%> 

vious therefore that such considerations alone 
would bring this case well within the rule enunci- 

c 

ated in the cases hereinbefore cited. j 

The Board of Tax Appeals in its opinion (^. 34, 
35), in holding that this was an assignment of an 
interest in a property right, nevertheless balled 

i 

attention to the fact that respondent did n<jt at- 

i 

tempt to assign the whole of the contract, o%' the 
payments due upon his capital investment witjh in¬ 
terest which he retained for himself, but th$t he 
did attempt to assign the earnings accruing to him 
bv virtue of Section 2 of Article IV of the articles 

- i 

of partnership. There is an essential difference 

j 

between this case and those cases where the courts 
held that the source of the income was assigned. 
It mav be verv true that income already entirely 
earned is transferable as a species of property but 
that has no effect upon the power and intention 
of Congress to tax income to the earner thereof. 
The earner may in a legally binding way dispose 
of his earnings without affecting in the slightest 

i 

manner his status as the earner thereof and! his 
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resulting liability for taxation thereon. Such is 
the rule in the Earl, Corliss, and Leininger cases. 
This rule has been repeatedly followed by this 
Court. See Luce v. Burnet, 55 F. (2d) 751 (App. 


D.C.). 

The basis of all these decisions relating to part¬ 
nership seems to be that a partner may not retain 
his interest in the partnership and assign the earn¬ 
ings thereof and thus escape taxation thereon. He 
must completely evacuate his position and someone 
else must step into his shoes. In the instant case, 
the respondent sought to retain his capital inter¬ 
est in the partnership business and assign the pro¬ 
spective partnership earnings for the benefit of his 
daughters. This case is clearly distinguishable 
from Hall v. Burnet, 54 F. (2d) 443 (App. D.C.), 
cert, denied 285 U.S. 552, in which a contract had 
been executed between an agent and an insurance 
company on a basis of an annual salary with com¬ 
missions on all renewal premiums paid the com¬ 
pany from year to year on life insurance written 
by the agent and issued by the company. Such 
contract gave the agent a property right in all re¬ 
newal premiums separable from his salary. No 
such condition prevails here, for as heretofore 
pointed out, not only were these earnings to accrue 
as a result of respondent’s past services but also 
from the retention by the partnership of his capital 
investment. 

An analvsis of the cases cited bv the Board of 
* * 

Tax Appeals demonstrates the fact that they are 
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i 
| 

either clearly distinguishable upon the facts! or di¬ 
rectly contrary to the Board’s conclusion. In 
Bing v. Bowers, 22 F. (2d) 450 (S.D. jN.Y.), 
affirmed 26 F. (2d) 1017 (C.C.A. 2d), tile tax¬ 
payer assigned to his mother a rent charge. 
In New York a rent charge is recognized asjan in¬ 
terest in the land. However, in the state of facts 
there, the court held only the net income to have 

i 

been assigned subject to termination by tfie one 
legally entitled to the gross rentals and thaj; since 
“not until the net was ascertained could the 
grantee’s right attach to any specific fund!”, the 

j 

income was taxable to the assignor. Does not the 
same situation prevail here? The net profits of 
the partnership had to be ascertained in eaqh suc¬ 
cessive year prior to any right attaching thereto 

i 

in respondent’s daughters. In Copland w Com¬ 
missioner , 41 F. (2d) 501 (C.C.A. 7th), the tax¬ 
payer made a valid gift to his wife of an ofi and 
gas lease. The court held that the income [there¬ 
from was taxable to the wife because it v^as an 
absolute transfer of property and was not attribu- 
table to the personal service of the taxpayer. 

In Mitchell v. Bowers, 15 F. (2d) 287 (C.C.A. 
2d), the Court refused to recognize an attempted 
assignment of one half of the profits from a | part¬ 
nership by a husband to his wife. This assign¬ 
ment was consented to by the other parties, but 
the court held that the facts were not sufficient to 
make the wife a partner in the firm and lienee the 
income was taxable to the husband. 
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It must be borne in mind that respondent by the 
assignment of this income for the benefit of his two 
daughters was providing for his dependents and 
fulfilling his social, moral, and legal responsibili¬ 
ties to his children. There is no question there¬ 
fore that this income continued to be a material 
benefit to the respondent. It will be noted that, in 
the assignment itself, the respondent reserved the 
right to direct the investment of the fund, to re- 
move or change the trustee, and in general to con¬ 
tinue to keep watch over the fund he was estab¬ 
lishing for the benefit of his children. Of. Burnet 
« 

v. Wells, 2S9 U.S. 670. 


CONCLUSION 


It follows therefore that the decision of the 
Board of Tax Appeals is an incorrect interpreta¬ 
tion of the law and is not sustained bv the facts. 
It should be reversed. 

Respectfully submitted. 

Frank J. Wideman, 


Assistant Attorney General. 
Sewall Key, 

' Walter L. Barlow, 

Special Assistants to the Attorney General. 


February 1934. 
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Court of appeals, ©Strict of Columbia 


October Term, 1933. 


Xo. 6130. 


Guy T. Helverixg, Commissioner of Internal Revenue, 

Appellant 


v. 


William Ernest Seatuee, Appellee. 


Appeal From the Board of Tax Appeals^ 


BRIEF FOR APPELLEE. 


Statement of Case. 

i 

I 

For many years prior to 1920 William Ernest Sea- 
tree had been a member of the accounting firm of Price, 
Waterhouse & Company (comprising nineteen part¬ 
ners). (R. 46) In addition to the cash capital con- 
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tributed by the j)arttiers, there was a good will of great 
value. This good will, however, was not owned by all 
the members of the partnership. Six senior members 
(of whom Seatree was one) owned it, the other thir¬ 
teen partners having no interest therein. (R. 34) 

On July 1, 1930, the partners entered into a new 
partnership agreement. Under that agreement Mr. 
Seatree's rights were as follows: 


(a) A right to 1(5 shares of the profits while he re¬ 
mained a partner. 

(b) A right to 7 per cent on his capital invested in 
the firm until repaid to him. 


(c) In tiie event of his death or retirement 
to have a return of his capital with accrued 


, a right 
interest. 


(d) In tiie event of his death or retirement, to have 
certain payments made to him, or his legal represen¬ 
tatives, during the three year period after his death 
or retirement. 


The provisions in questions are found in Article 1\ 
of the partnership agreement (R. 33, 34, 40). Section 1 
of that Article provides for the return of capital, to¬ 
gether with interest at 7 per cent. Section 3 provides 
that as to the six senior partners, in case of death or 
retirement, they 

“* ' " or their several respective legal repre¬ 

sentatives as the case may be, shall be entitled in 
each of the three years (commencing on July 1) 
next immediately following his death or retirement 
to receive from the partnership, in addition to the 
other amounts which are to be payable to him as 
in this article provided, a portion of the profits of 
the partnership for each of said three years as if 


lie were the owner of shares in the partnership, in 
addition to the shares of the continuing partners, 
as follows: 


said 

May 

6 shares 

said 

Webster 

4 jshares 

said 

Seat ree 

4 shares 

said 

Sterrett 

4 'shares 

said Berger 

2 jshares 

said 

Brodie 

2 shares 

/ ~ ^ .n 1 1 /! \ 


These provisions for the benefit of partners in the 
event of death or retirement are distinct fromjthe pro¬ 
visions for their benefit while they remain partners. 
While a partner and as a partner, Seatree was!entitled 
to sixteen shares of partnership earnings. The firm 
kept its books on the accrual basis, so that, a^ a part¬ 
ner, Sea tree received sixteen shares of all partnership 
earnings up to his retirement, including ail Unbilled 
business. He retired as of June 30, 1921, and received 
and returned as income for taxation sixteen sjiares of 
the profits up to that date, which included all business 
done up to that date, whether or not then paidjfor and 
whether or not then billed. (R. 47) 

The provisions covering death or retirement,! Section 
2, are different. In either event Seatree (or hi|s repre¬ 
sentatives) was entitled to a sum equivalentj to the 

vield on four shares for three years after his retire- 
♦ * 

liient. All the partners, as partners and while part¬ 
ners, shared in partnership earnings. Only six of the 
partners (those who had created the valuable good 
will) were entitled to payments for the good \jdll sur¬ 
rendered upon retirement. And these payments after 
retirement were measured entirely by business done 
after that date. 
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The only moneys here in controversy are the pay¬ 
ments made for Seat roe's good will after he ceased to 
be a partner. He returned as his own income all part¬ 
nership profits and all interest paid on his capital. 
His capital was returned to him, but it of course was 
not taxable. (R. 47) 

The payments due on account of Seatree’s propor¬ 
tion of the good will were as follows: 

1922 $22,378.30 

192.3 24,964.40 

1924 26,086.40 

$73,429.10 

; (R. 34, 48) 

Before any part (except $17,978.30 of the 1922 
payment) of the above sums was due, Seatree made 
an assignment to a trust company for the benefit 
of his daughters. The assignment is a formal docu- 
ment under seal by which Seatree “granted, bargained, 
sold, aliened, remised, released, conveyed, assigned, 
transferred and set over” “all my right, title and in¬ 
terest in and to four undivided shares of the profits or 
income now due or which may hereafter become due 
and payable to me for the three years ending June 30, 
1924, under and by virtue of a certain partnership 
agreement” as annexed as Exhibit A. (R. 25, 26, 27, 
28, 33, 38, 47, 48, 49) 

The Commissioner claimed that the above three 
amounts should be added to Seatree's income. As to 
*17,978.30 of the amount for the year 1922, the Board 
f Tax Appeals held that the assignment had not he¬ 
rn ‘ effective until after the payments were due from 
: jinn. This portion was accordingly added to Sea- 


tree’s income, and he has acquiesced in that decision. 
(R. 49) 

i 

i 

Summary of Argument. 

The Commissioner’s contention is based upon a mis¬ 
interpretation of the facts and is contrary to! his ad¬ 
mission before the Board. Seatree did notj assign 
his earnings or liis share of the earnings of a partner¬ 
ship of which he was a member. What he Assigned 
was a property right to receive certain payments in 
tlie future for the surrender of his good will. Tljie profit 
subsequently arising from this property belonged to 
the assignee, the then owner of the property, qnd was 
not taxable to Seatree. 


ARGUMENT. 


Commissioner’s Contention. 

i 

The present contention of the Commissioner] is that 
the moneys in question were not payments as the pur¬ 
chase price of good will as claimed by the taxpayer 
but were partnership earnings, which were necessarily 
a part of Seatree’s income. Thus in the Commis¬ 
sioner’s brief it is said: 

I 

i 

“In the instant case, the assignment of! the in¬ 
come to be earned by the firm, of which respondent 
was a pa rilin', was ineffective to prevent itjs inclu¬ 
sion in his income.” (p. 7) 

“The earner may in a legally binding vj’ay dis¬ 
pose of his earnings without affecting in th(j* slight¬ 
est manner his status as the earner thereof jand his 
resulting liability for taxation thereon.” !(p. 11) 
“In the instant case, the respondent sojught to 
retain his capital interest in the partnership busi- 




ness and assign the prospect ire partnership earn¬ 
ings for the benefit of his daughters.’’ (p. 12) 
(Italics supplied) 


Asserting that the moneys in question were partner¬ 
ship earnings, the Commissioner cites Lucas r. Earl, 
281 U. S. Ill, and other similar cases, in which it has 
been held that an assignment of future earnings or in¬ 
come is not effective to relieve the assignor of income 
taxes thereon. The rule of law referred to is entire!v 
sound. A man cannot assign his professional earnings 
so as to escape taxation thereon. The reason is simple. 
He must earn the income before there is anything to 
assign. And if it were true that the sums in question 
were partnership earnings, then we should concede the 
correctness of the Commissioner’s contention. But, 

the argument is directly contrary to the record. The 
*• • » 

“Statement of Evidence” contains the following: 


“The payments provided by section 2, article IV, 
of the partnership agreement, were separate and 
distinct from the distributions to which the several 
partners were entitled while they remained mem¬ 
bers of the firm.” (R. 47) 

“The taxpayer retired from the partnership as 
of June 30, 1921 * * (R. 47) 


It is clear therefore that the payments in question 
were made out of moneys earned by a firm of which 
Seat ree was no longer a member and hence were not 
his earnings. Therefore the contention ot the Com¬ 
missioner is directly contrary to the admitted facts. 

• • 

The moneys payable to Seat ree were no more his part- 
worship earnings than if the remaining partners had 
agreed to pay Seat ree a sum of money which should be 
measured by the profits of the Standard Oil Company 
for the three years. 


r* 

i 


i 

Another fact refutes the Commissioner's cojitention 
that tlie payments were Seatree’s earnings, ij’he pay¬ 
ments to the six senior partners were, according to Sec¬ 
tion 2, Article IV, to be made not onlv in case iof their 

* l 

retirement but also in case of their death. Thi'g makes 
it perfectly certain that the payments in question could 
not be Seatrec’s share of partnership earnings, for the 
payments were to be made to his estate for three years 
after lie died. A dead man could not be a partner or 
receive partnership earnings as such. 

. 

Moreover, the Board of Tax Appeals found that the 
Commissioner before the Board had conceded that the 
payments in question were for the purchase! of the 
good will. The opinion of the Board contains jthe fol¬ 
lowing: 


i i * # 


Tt is conceded that petitioner and the 
other five partners named in section 2 ofj article 
IV were largely responsible for the establishment, 
growth, and good will of the firm, and that tjhe pur¬ 
pose of the provisions of that section was to com¬ 
pensate them upon their retirement, or tljieir es¬ 
tates in event of death, for their respective inter¬ 
ests in that good will, ' * (R. 34) (Italics 

supplied) 


The Commissioner's present contention therefore, 
is not onlv in direct conflict with the facts of ! record 
but also with his own admission before the Bogrd. 

Probably no question would have arisen if tlije price 
of the good will had been fixed at a stated sum and the 
surviving partners had agreed to pay to each | of the 
six senior partners their respective shares of that sum 
upon their retirement. There was paid on account of 
Seatree’s goodwill in the three years $73,429.10. j From 
this it would appear that roughly the partners valued 


i 


8 


the goodwill at $500,000. If it had been provided that 
Seatree should be paid 15 per cent of that sum, in three 
equal annual instalments, probably the Commissioner 
would never have raised any question. But the legal 
situation is not altered because the payments are com¬ 
puted by the earnings of the purchasing firm. That 
was merely a method of arriving at the payment to be 
made. The case would not be different if the purchas¬ 
ing firm had agreed to pay a sum of money which 
should be equal to one per cent of tlie earnings of the 
Chase National Bank. That would be a foolish ar¬ 
rangement, but so far as income taxes are concerned 
it would legally have been just the same. 


Seatree’s Contention. 

The contention on behalf of Seatree is that he was 
the owner of a chose in action—a written obligation bv 
which the new firm with eighteen partners (of which 
he was not a member) agreed to make to him certain 
payments as the purchase price of his goodwill; that 
that chose in'action was property, like an annuity con¬ 
tract or a contract to pav rovalties: that it was not 

different from anv contract under which monevs are 

• * 

to be paid by one to another; that he assigned it; that 
accordingly any profit (being the difference between 
the March 1, 1913 value and the amount collected), 
was the property of the assignee, and cannot be added 
to Seatree's income; and that this is true, although if 
he had not made the assignment and had himself col¬ 
lected the monevs from the firm he would have had to 
account to a certain extent in his income tax return. 

However note that not all the monevs collected bv 
Seatree in that case would have been income. There 
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would have been income only to the extent| that the 
sale price represented profits accruing after ‘March 1, 
1913. There would be profit to the extent that the sale 
price exceeded the basis to him of the property right 
surrendered by him. But the fact that Scatijee would 
have had a profit if he had collected the monejys makes 
no difference. Seatree had made a final, conjplete, ir¬ 
revocable assignment of the chose in action before any 


moneys were due. All the moneys were subsequently 
paid to his assignee. An owner of property jean give 
it away, regardless of whether he might, if he! retained 
it, make a profit out of it. 

And at this point we wish to distinguish; sharply 
between two different classes of cases. Thjere is a 
difference between income derived from services such 
as a lawyer's fees or any personal earnings, on the 
one hand and on the other hand profit $ fromj the dis¬ 
position of property. Such profits are not income in 
the true sense, although an income tax is levied on 

*■ i 

profits. Xow of course a taxpayer cannot assign his 
fees—any true income—and escape taxation ithereon. 
The reason is not a moral or ethical one, but one of 
fact. At the time the earnings are made thev iare nec- 
ossarily earned by the taxpayer, and he is taxable on 
whatever income comes to him. Any prior assignment 
of that income cannot alter the fact that the; income 
did accrue to him. Therefore, in all the casejs where 
an attempt has been made by the taxpayer t<|> assign 
income to be earned by the assignor in the future the 
courts have properly held that he is taxable ion that 
income. 

In Luce v. Burnet, 55 F. (2d) 751, 752, deejided by 
this Court, Mr. Justice Robb said: 


i 


i 

I 
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* * hecould not escape tlie tax by an anticipa¬ 
tory contract ‘devised to prevent the salary when 
paid from vesting* even for a second in the man 
who earned itV’ 


But when we have to deal with profits made out of 
property we have a different situation. A piece of 
land, a horseman automobile can be given away even 
though the donee immediately disposes of the prop¬ 
erty and realizes a profit thereon. And not only tan¬ 
gible property may thus be given away; the same rule 
applies to intangible property. Intangible property 
mav be given awav without taxation to the donor, even 
although the donee immediately realizes a large profit 
thereon. The owner of property, tangible or intan¬ 
gible, can give it away although there is a profit in¬ 
herent in it. But a man who holies to receive in the 
future salary, or fees, or commissions, or dividends, or 
interest owns nothing that is susceptible of a gift in 
praesenti. 


Corrections. 


Before taking up a discussion of the cases, certain 
misinterpretations of the record, appearing in the 
Commissioner's brief, should be corrected: 

(a) The Commissioner asserts that the earnings 
arose in part “from the retention by the partnership 
of his capital investment'’ (p. ll l). It is thus made to 
appear that Seatree was embarking capital in the firm 
which carried on the business after his retirement. 


Such is not the fact. While he was a partner his capi¬ 
tal was embarked in the firm, subject to all the vicissi¬ 
tudes of the business. It might be entirelv lost. After 
his retirement , Section 5 (a) of Article 4 provided that 
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his capital was to be repaid in four instalments in 
six, twelve, eighteen and twenty-four months.| (R. 24) 
It therefore clearly api>ears that after his retirement 
he was a creditor of the firm. It is a serious misin¬ 
terpretation of the record to suggest that beinjg a cred¬ 
itor of the firm was the same as contributing capital to 
the firm. 

(b) On page 7 of the Commissioner’s brief| it is as¬ 
serted that the participation in the profits wash in con¬ 
sideration not alone of past services but also oil services 
rendered the partnership by his acceptance of the re¬ 
sponsibilities of the continental firm”. This is not true. 
He left the American firm because he was offered the 
position as head of the continental firm. But It he pay¬ 
ments to which Seatrce was entitled were in ijio sense 
a consideration for his taking up the Paris j<}b. The 
other live senior partners were to receive similar pay¬ 
ments but they were not to go to Paris. Tjlie pay¬ 
ments in question were made pursuant to afi agree¬ 
ment made July 1, 1920, which was prior to! his ac¬ 
ceptance of the position as head of the Paris jfirm. 

(c) On page 7 it is stated, “In the instant <j*ase the 

assignment of the income to be earned bv the firm, of 
which respondent was a partner” etc. Thisi is mis¬ 
leading. The “Statement of Evidence” explicitly sets 
forth that Seatree ceased to be a partner as 6f June 
30, 1921. (R. 47) He received all the earnings up 

to that date and has already paid an income tax there¬ 


on. 

(d) It is stated “The fact that he was not required 

to do work direetlv for the American firm after his 

%/ 

retirement does not alter the situation”, (p. 10) This 
is erroneous. On the contrary, the situation js com¬ 
pletely altered by the fact that Seatree was to do no 
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work for the firm and that the payments were not to be 
for services, but were to be for the purchase of his 
good will. 


Discussion of Cases. 

The cases on which the appellant relies are all cases 
where the taxpayer had assigned It is own fees or part¬ 
nership earnings. 

Lucas v. Earl, 2S1 U. 8. Ill, is the leading case. In 
that case a lawyer attempted to assign his own salary 
and fees to his wife. Of course he could not do that. 
The salary and fees would have to be his own prop¬ 
erty before tliev passed to the wife. Salary and fees 
must be earned, and the moment earned belonged to 
the husband. 

In Corliss v. Bowers, 281 U. S. 376, and Burnett v. 
Leininger, 285 U. 8. 136, what was assigned was again 
the earnings which a husband expected from his own 
partnership. The assignments were of income to be 
earned by the husband. 

Daugherty v. Commissioner, 63 F. (2d) 77, involved 
an attempt by a lawyer to assign fees to be due him. 
Of course that could not be done and escape taxation. 

Poe v . Sanborn, 282 U. 8. 101, does not concern this 
sort of a case at all. 

.1 lit eh ell r. Bowers, 15 F. (2d) 287, was a case of an 
assignment of the profits from a partnership. 

None of the above cases touches the present prob¬ 
lem. In all of them there was either an assignment bv 
a man of his interest in the earnings of his own part¬ 
nership, or of fees to be earned by him. 

There is no analogy between the present case and 
the type of cases represented by Lucas v. Earl, relied 
upon by the Commissioner. All those cases are cases 




of an attempt to assign, salary, fees or partnership 
earnings. 

The present case is ruled by the principles an¬ 
nounced in X el sou v. Ferguson, 56 F. (2d) 1|21, cert, 
denied 286 U. S. 565, and Hall v. Burnet, 54|F. (2d) 
443, 60 App. i). C. 332, cert, denied 285 U. S. 55j2. In the 
Ferguson case a man had created bv his efforts a val- 
liable intangible right, to-wit a patent, just ajs in our 
case Seatree had created a valuable intangible iriglit,— 
a good will. In the Ferguson case the owner of the 
patent converted his intangible into another intan¬ 
gible, to-wit a chose in action,—an obligation bv a cor- 

C? 7 7 O I* 

poration to pay him royalties. Similarly Seatjree con¬ 
verted his ownership of the intangible—good will into 
another intangible right, to-wit a chose in action, bv 
which the successor firm agreed to make him|certain 
payments. In the Ferguson case the owner j of the 
chose in action transferred it to his wife. jSeatree 
transferred his chose in action for the benefit! of his 
daughters. The Court of Appeals for the Third Cir- 
cuit held in the Ferguson case that the assignment 
was of a property right, saying: 

“* ' * Following the reasoning in the likelcase of 
Hall r. Burnet (Court of Appeals of the District 
of Columbia, November 16, 1931) 54 F. (2d) 443, 
the assignment was not of future earnings! of the 
assignor arising out of his future serviced as in 
the Earl and Luce cases, but was distinctlvj an as- 
signment of a propertv right presently! exist¬ 
ing. * * *” (p. 124)* 


The above language is exactly applicable to the pres¬ 
ent case. If that assignment was not of future earn¬ 
ings, neither is the Seatree assignment. If th?it was 
“an assignment of a property right presently! exist¬ 
ing”, so also was the Seatree assignment. 
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The other ease referred to is Hall v. Burnet, decided 

by this Court. A husl)aiid had a contract with an in¬ 
surance company dated September 23, 1905. It gave 

him two things, (a) annual salary, (b) commissions on 
all renewal premiums in the future. 

The husband did not assign the whole contract, be¬ 
cause he collected his own salary, lie did assign to 
his wife, however, a one-half interest in the renewal 
premiums. This Court held that the moneys collected 

bv the wife were not income to the husband. The 
% 

Court (Mr. Justice Hitz writing the opinion) makes 
clear the verv distinction we are here contending for, 
pointing out tiie difference between the assignment of 
earnings and the transfer of a property right from 
which a profit may arise, saying: 

“ ' * * it was not an assignment of future earnings 
but the transfer of a property right, and though 
this property right gave rise to a future income, 
uncertain and contingent though it might be as to 
amount, that fact does not destroy the distinction. 
In this case, the contract between the appellant and 
the insurance company gave him a property right 
in all renewal premiums on all business written 
for tiie company by him or by others during the 
period of the contract. In these circum¬ 

stances, it is obvious that the right was fixed and 
certain, and was independent of any future ser¬ 
vices to be rendered by him. * ' ' When therefore, 
the contract was assigned to his wife, a property 
right passed to her, as capable of assignment as 
any other sort of property: for instance, as rents 
to accrue from a lease for a term of years, or 
royalties from a patent." (p. 444) 

The Seat fee case is governed by the rule applied in 
the Halt case and the Ferguson case. In both of those 
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cases a man had created an intangible by ills own ef¬ 
forts. He converted the intangible into anojher intan¬ 
gible—a chose in action, and then gave awav the chose 

in action. That is what Seatree did. I 

! 

There are many other decided cases whiclij cover the 
same principle, it does not matter whether! the prop¬ 
erty right owned be an intangible or a tangible. There 
are many cases where a man owned a tangible right 
which he converted into an intangible—a chlose in ac¬ 
tion—and gave away the chose in action. The profit 

secured bv the donee has in no such case been taxed 
* 

to the donor. j 

The distinction we have been making is beautifully 

illustrated bv two decisions made within the list month 
% 

by the Circuit Court of Appeals for the Fifth Circuit. 
They decided two cases only live days apart] Saenger 
v. Commissioner, on March 10, 1934, and Hwartz v. 
Commissioner , on March 15, 1934, reported jin 343 C. 
C. H. 9141 and 91G2 respectively. ] 

In the Saenger case they held that the rule jin Lucas 
v. Earl applied. A partnership formed a corporation 
and transferred to it all the property and all the earn¬ 
ings of the partners. The partners therefore claimed 
that all their subsequent earnings belonged to the cor¬ 
poration and were not taxable to them individually. 
The court said: j 

4 ‘The rule of the Karl case, while madej graphic 
by a figure, is more than a figure of speech. It is 
an expression of the simple truth that earned in¬ 
comes are taxed to and must be paid by those who 
earn them, and unearned incomes to those who own 
the property or right that produced them.'’ 

i 

i 

It will be noticed that this Saenger case is precisely 
like Lucas v. Earl, upon which case the Commissioner 
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relies in the present case. But only five days later the 
same court decided the Swartz case. In that case the 
owner of timber land had a contract with a lumber 
company by which the latter was to cut the timber and 
pay a fixed amount plus a share in the profits. This 
contract Swartz assigned to the Swartz Corporation, 
formed for that purpose. The Swartz Corporation 
subsequently claimed on the strength of the Earl case 
that the profits arising from the contract were the 
income of the assignor. The court, drawing the distinc¬ 
tion which we have been making, held it to be taxable 
to the assignee. 

It will be noted that the Swartz case is just like the 
Seatree case. In each case a chose in action was trans¬ 
ferred prior to the derivation of any profit therefrom. 
In each case the question was whether the profit de¬ 
rived from the contract should be taxed to the assignor, 
although, curiously enough, in the Swartz case the 
Commissioner was taking the contrary position, claim¬ 
ing that the profits should be taxed to the assignee. 
The court so held, pointing out that, while the Saenger 
case was governed by the Earl case, this latter case 
did not apply to the Swartz case which involved the 
assignment of property. The court said: 

‘"Petitioner insists that the assignment Swartz 
made is not effective as a transfer of future pay¬ 
ments under the contract. It argues that it was a 
mere abortive attempt to separate for taxation in¬ 
come and owner, returns from their source. In 
the Saenqer case just decided we have pointed 
out that imperative and comprehensive as is the 
rule making ineffectual, devices for having income 
taxed to buy but the owner of it, it does not oper¬ 
ate to prevent bona fide transfers of that which is 
the right to income, nor to prevent taxing to a 
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transferee income from a property or thing which 
has been really assigned to him. There the effort 
was to effect an arrangement by which the future 
earnings of Sacnger should be taxed, not jto him, 
but to his creature, the corporation he had formed. 
The income there was not the proceeds bf any¬ 
thing he had assigned. It was compensation paid 
him as an officer. Here the situation is Entirely 
different. Here the creator has assigned! to the 
creature the thing itself from which the jincome 
flows. Before the assignment Swartz was the 
owner of the income because he owned t)ie con¬ 
tract which yielded it. After the assignment the 
company owned the income, for after it the con¬ 
tract was not Swartz's but its own. Thje peti¬ 
tioner’s claim that it was not the owner of |the in¬ 
come because Swartz had not assigned to it the 
timber but only the contract, is without merit. 
* * (Italics supplied.) 

It is believed that the foregoing cases afford ample 
material for the disposition of the present case.! They 
show the difference between an assignment of fees or 
earnings and the assignment of a property ri^lit—a 
chose in action from which a prolit may be derived. In 
the present case the chose in action was given in ex¬ 
change for Seatree’s goodwill. If the Commislsioner 
means to argue that that sort of a chose in action, be- 
cause the product of Seatree’s labor, is differenj from 
other choses in action, he is answered by Nelson i\. Fer¬ 
guson and Hall v. Burnet. In both of those casjes the 
thing assigned was a chose in action, created by tihe as¬ 
signor’s own labor. In the Ferguson case the ! chose 
in action was a contract to make payments on account 
of a patent which had been created by the donor. In 
Hall v. Burnett the property right assigned was the 
contract right to receive commissions on renewal pre- 
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miums to be paid in the future. That valuable contract 
right was created by the donor’s own labors. Xo case 
cited by the Commissioner is in point. 

In decisions of the Board of Tax Appeals may be 
found a long! list of cases leading up to and supporting 
the Seatree case. It is believed unnecessary to prolong 
this discussion by analyzing these cases. A few of 
them are the following: Eugene Siegel e. Commis- 
si oner, *20 B. T. A. 563, appeal dismissed, 59 F. (2d) 
1055: Huntington r. Commissioner, 15 B. T. A. 851; 
Leydig r. Commissioner. 15 1-5. T. A. 124; Paulson v. 
Commissioner , 10 B. T. A. 732; and Canning v. Com¬ 
missioner. 29 B. T. A.-Xo. 23. 


Conclusion. 

It is submitted that in the present case Mr. Seatree 

assigned an intangible which he owned and that the 

payments subsequently made upon the intangible to 

his donee cannot be added to the donor’s income, and 

that the case is governed bv IIa 11 v. Burnet and bv 

*• • » 

Nelson r. Ferguson . supra. 

Respectfully submitted, 

Edward B. Burling, 

Wm. Merrick Parker, 

Attorneys for Appellee. 



